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Executive Summary
Findings and recommendations
This Outcome Issues Study addresses three main areas:
I.

Issues related to referendum administration and outcome legitimacy

II.

Political, economic and social scenarios following a vote for or against independence

III.

Coordination mechanisms for implementation of the referendum outcome

This study is part of the wider Bougainville Referendum Research Project (BRRP). The BRRP was established
by the National Research Institute (NRI) to ‘undertake independent research to generate information to inform
discussions in preparation for the referendum so that the outcome is credible, respected by all parties and ensures
a peaceful outcome for the people of Bougainville’.
Our analysis approaches this task from a comparative perspective. We describe the methods and lessons from
other referendum processes, address the possible consequences for Bougainville and Papua New Guinea (PNG)
following both referendum outcomes, and make recommendations in support of a referendum process that is free
and fair with its legitimacy recognised by all citizens of Bougainville and PNG and the international community.
However, our comparative analysis is presented fully cognisant of the uniqueness of the Bougainville–PNG
context, as a post-conflict setting in which peacebuilding has now taken place over many years and must continue
to be a paramount concern.

I. Issues related to referendum administration and outcome legitimacy
(Chapter 2)
Key findings:
1. Whatever the outcome, the referendum process is a key part of the outworking of the Bougainville
Peace Agreement (BPA). Whatever the result, therefore, the referendum will mark the de facto end of the
BPA’s concept of current arrangements as temporary and require a significant constitutional response. In
this sense the holding of the referendum is as significant as its outcome. A vote for independence will create
a need to respond in terms of Bougainville’s status as part of PNG; while a vote against independence
for continuing ‘greater’ autonomy will require autonomy to be approached as an indefinite, rather than a
temporary, status.
2. In terms of referendum process, having a legitimate and clear process to implement the BPA referendum
commitment is important to the legitimacy and management of the outcome. This commitment requires
that:
•

the referendum is held within the timetable;

•

the referendum includes independence as an option;

•

the result is ratified by the PNG Parliament.

3. Getting technical issues ‘right’ to ensure that the referendum is both free and fair and perceived as
such, is important to the legitimacy of the outcome. Ideally this will involve agreement on:
•

a process that is deliberative within Bougainville;

•

a transparently free and fair referendum;
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•

appropriate international support;

•

clear rules for voter eligibility (franchise);

•

the threshold used to determine the outcome;

•

the institutions organising the referendum;

•

the process to immediately follow the result, as set out in the PNG Constitution.

4. While a clear and decisive majority vote is preferable in referendums, as our comparative examples
demonstrate, if the vote has been transparently free and fair and the referendum properly conducted,
even a narrow margin can attain sufficient legitimacy to be implemented. Using additional voter or
turnout thresholds can risk an even less legitimate outcome.
5. Time is now short in which to prepare for the referendum, with much progress achieved but much
work still to do.
Recommendations:
First, we concur with other NRI referendum studies, that the good conduct of a transparently free and fair
election is a necessary pre-condition of a legitimate and peaceful outcome, although will not guarantee such an
outcome (see further Ellis, 2018; Qvortrup, 2018).
Second, we suggest that the Venice Commission arguments against thresholds are accepted, and the parties
support a simple majority verdict without any further turnout or voter threshold, or any geographic double
majority.
Third, the Autonomous Bougainville Government (ABG) and Government of Papua New Guinea (GoPNG)
should nonetheless also recognise that the legitimacy and durability of the outcome will be affected both by the
turnout and the extent of the majority in favour of the winning outcome and anticipate how to address this in
their political and social responses to the referendum.
Fourth, it is important that the ABG and the GoPNG and their electoral commissions — alongside the
Bougainville Referendum Commission (BRC) and the Joint Supervisory Body (JSB) — work together to
construct a referendum within the parameters of the BPA and two constitutions, to deliver a process that is as
robust as possible.
Fifth, public consultation on the conduct of the referendum in Bougainville is very important to ensuring good
conduct of the referendum and support for its outcome. This should include:
•

deliberative consultation on the referendum question;

•

information on newly agreed eligibility to vote criteria and its justification.

Sixth, it is important that best practice on clarity of question is followed, with the input of independent advice
from the BRC, and relevant international organisations. While multiple options for Bougainville’s future are
possible, the timing and the difficulties of deciding outcomes in multi-option referendums increasingly mitigate
against more than a binary choice between autonomy and independence.
Seventh, it may be useful to have a non-armed international security presence to provide reassurance during the
referendum, as was used during the peacebuilding process.

II Preparing for the political, economic and Social scenarios following a
vote for or against independence (Chapter 3)
Key findings:
1. The BPA produced a finely brokered compromise between secession of Bougainville and unity of
PNG, which left the issue open for a determined period. The referendum now forces this compromise
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to be revisited, with significant risk to stability and functioning of relationships within Bougainville,
between the two governments, and even within PNG. The status of Bougainville will be transformed
following the referendum, whether the outcome leads to independence or indefinite and ‘greater’ autonomy.
The greatest risk is that without significant statecraft (skilful management of political and governmental
affairs), the parties will be forced back into disagreement resulting in political instability and even violent
conflict, even though the referendum is a fulfilment of the BPA. Our comparative examples make clear the
difficulties and challenges attendant upon both a vote for and against independence across the economic,
political and social spheres.
2. At present the process appears most likely to offer the electorate a binary choice between autonomy
and independence. However, the referendum provisions in the two constitutions indicate that postreferendum consultation will be required, and ratification by the PNG Parliament, and this introduces
ambiguity as regards the implementation of the referendum. Experience from similarly complex
referendums indicates that lack of clarity about what is on offer to the electorate creates a high risk of
mismanaged expectations between politicians and the electorate, which can damage all the political
relationships involved and even lead to conflict.
3. Whatever the outcome of the referendum, the parties will need to be prepared to manage a political
climate marked by ongoing uncertainty, a need for constitutional revision, and unpredictable political
fallout.
4. The referendum also provides a positive opportunity to develop the compromise and good relations
established as a result of the BPA, if approached creatively and with effective risk management.
Key recommendations:
First, given the lack of clarity about what the referendum signifies in terms of implementation of the outcome,
we suggest it would be useful for the parties to set out their position as to how they will jointly manage the
referendum outcome, and use this to inform voters and anticipate and manage outcome tensions. A jointly
agreed document for voters could be useful in managing the outcome risks of the referendum. This move
could help set an international precedent based on a strong jointly asserted ‘Melanesian way’ of dialogue and
reconciliation, which could also serve as a template elsewhere. The publication of a joint commitment to work
with either outcome, and a timetable for what would change in either scenario post referendum, would do much
to ensure that local expectations were realistic, and set the stage for a smooth post-referendum outcome period.
Second, while the referendum is most likely to offer a binary choice, the results (of either outcome) can be
implemented in a less than binary relationship between independence and PNG unity, and comparative work on
the possible options should be sought. The BPA model of autonomy for Bougainville already makes it a distinct
region within PNG with, on paper at least, many of the attributes of statehood. In practice, the outcome of
independence or a more permanent form of autonomy for Bougainville may be similar in terms of the additional
powers that it might deliver Bougainville, and areas where sharing and pooling of resources and functions with
PNG might remain useful. It may also be possible to use the idea of transitional arrangements and a transitional
period to create new possibilities for agreeing a new way forward in either scenario. Options can be canvassed
in the immediate aftermath of the referendum during the required ‘consultation’ period. However, ideally the
governments and/or civil society would begin to elaborate these possibilities as part of the pre-referendum
deliberations conducted inclusively and transparently, to not risk mismanaged expectations of the voters.
Third, the two governments should plan individually and together how best to manage a level of political
‘unsettlement’, whatever the referendum outcome, through joint and separate scenario planning. Both
governments will have to cooperate on eventual constitutional revision of both the PNG and the Bougainville
constitutions, post referendum, and this will require constitutional re-envisaging of either autonomy of
independent statehood. Both parties may need to deal with political fallout in their internal relationships: for
Bougainville between its different groups and constituencies, and for PNG between different provincial interests.
Both parties should also work to manage the expectations of the voters in Bougainville regarding what will follow
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from the referendum, and the complexity of the path ahead.
Fourth, the outcome will raise fresh need to reconsider the fiscal arrangements for Bougainville and the issues
surrounding the reopening of the Panguna mine that stood at the heart of the conflict. Broader questions of
responsibility for resources, assets and liabilities will also need addressing, particularly if independence is to be
implemented.
Fifth, agreed post-referendum protocols should be established to prevent immoderate referendum campaign
language; parties should prepare to reach out to those who have lost with measures for political inclusion and to
provide for generous settlement of citizenship questions that arise from the result. Social divisions can be opened
by a referendum campaign. These risks are heightened in the cases of deeply divided societies that have already
experienced conflict.

III Management of the referendum outcome (Chapter 4)
Key findings and recommendations:
First, in terms of the timescale, the JSB is an appropriate body to continue coordinating the referendum
preparations. However, its committee structure should be clarified and developed, it would benefit
from clearer permanent staffing appropriate to the tasks ahead, and perhaps even independent external
chairpersonship for aspects of the referendum process, particularly post referendum. Although the JSB has
problems in operating, the two governments are committed to it, it is developing an infrastructure to deal with
the referendum, and if replaced would need to be superseded with a similar intergovernmental body in any case.
It must be provided the resources to ensure the ‘implementation capacity’ to respond to the outcome of the
referendum. The establishment and operation of the BRC is also crucial to the management of outcomes.
Second, it is important the international actors step-up to employ early-warning analysis as they did in
South Sudan/Sudan and take steps to provide support to the two governments in resolving any issues
that seem set to destabilise the holding of the referendum or the implementation of its outcome. Ongoing
international diplomacy in support of a peaceful process is vital to maintaining and extending the reconciliation
and conflict resolution that has taken place over the last 20 years.
Third, it is important to extend the opportunities for civic engagement and deliberation over the
outstanding elements of referendum design, and the engagement of key constituencies (such as the PNG
parliamentarians), as contemplated to be undertaken by the Bougainville Referendum Support Project
(BRSP). It would be useful if civic education and education of key constituencies could include ‘scenario
planning’ and encourage a positive vision for a post-referendum reframing of ‘a new constitutional moment’.
This could enable a form of realism about either referendum outcome and prepare the public for the further
processes that will need to unfold, again alleviating potential misunderstanding and mistrust.
Fourth, a public stance of reconciliation of both governments post referendum can be very important to
setting the reconciliation tone. Although independence voters and leadership in the Scottish referendum made
it clear they would not give up on their wish for independence, they also made it clear that they accepted the
result and that society should do the same. Networks of community leaders and civil society should consider
what conflict resolution and dialogue mechanisms could operate at the community level in the immediate
aftermath of the referendum, to ensure a peaceful atmosphere.

IV Human rights and equality issues (Chapter 5)
Key findings and recommendations:
Both post-referendum scenarios — independence or autonomy — carry a level of risk. It is important that any
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instability is anticipated by robust and proactive commitment to protect human rights and to reconciliation-asdialogue. These efforts should be fully supported by the international community.
We make the following recommendations:
First, regarding human rights in PNG, it is important that GoPNG institutionalises the broad United
Nations (UN) Office of the High Commissioner for Human Rights (OHCHR) and special rapporteur
package of ‘reforms’ regarding rights issues — particularly the need to establish an independent national
human rights institution (NHRI) in accordance with the Paris Principles (Principles relating to the Status
of National Institutions, adopted by the UN General Assembly resolution 48/134 of 20 December 1993),
as well as encouraging the establishment of a strong human rights-focused non-governmental organisation.
Second, regarding human rights in Bougainville, it is important that ABG establishes the ‘Human Rights
Enforcement Body’ enabled by the constitution. This too should operate in accordance with the Paris
Principles.
Third, in terms of reconciliation, there will no doubt be a need for a series of reconciliation ceremonies and
processes between the different parties. We endorse the perspective that the ‘Melanesian way’ of reconciliation
that focuses on future-oriented dialogue has obvious reference in this context. We also note that the success of this
model has much wider application. We suggest that the lessons of this process are learned and operationalised by
the international community and their relevance discussed in the context of other peacebuilding contexts. Within
that process, we observe that Bougainville and PNG have much to teach the wider world regarding processes of
reconciliation. One of the legacies of the reconciliation would be a commitment to share the ‘Melanesian way’
of reconciliation with a global audience.

ix

To me, the peaceful, non-violent, person to person way in which the Bougainville-Papua New Guinea
Government conflict has been resolved is a proud tribute to the wisdom of Melanesians. That is a Melanesian
way. Bernard Narokobi
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Ch. 1
1.1

Introduction

Background

The islands that now constitute Bougainville have been inhabited for 30,000 years. Since they were ‘discovered’
by Louis de Bougainville in 1768, these islands have been occupied and colonised and used as a ‘theatre of
war’ by a succession of foreign powers — including Germany, USA, Japan, and Australia. Germany claimed
Bougainville in 1899, annexing it to German New Guinea, which had been formed as a ‘protectorate’ in 1884.1
During World War 1, Australia occupied German New Guinea, including Bougainville. In turn, this territory,
including Bougainville, became part of the Australian Territory of New Guinea under a League of Nations
mandate in 1920.
In 1949, the Australian Territory of New Guinea, including Bougainville, merged with the Australian Territory
of Papua, forming the Territory of Papua and New Guinea under Australian administration. In 1975, the
Parliament of Australia passed the Papua New Guinea Independence Act 1975. The Act terminated all remaining
sovereign and legislative powers of Australia over the territory. Bougainville was to become part of an independent
Papua New Guinea (PNG). However, on 11 September 1975, Bougainville declared independence from PNG
as the ‘Republic of the North Solomons’. This bid for self-determination failed to achieve any international
recognition, however, and a settlement with PNG was reached in August 1976 (Regan & Griffin, 2005).
Bougainville was absorbed politically into PNG, but maintained a degree of regional autonomy. Between
1988 and 1998, tensions centring on the Panguna copper mine in Bougainville led to a wider conflict between
Bougainville and PNG, as well as between groups within Bougainville. This period of conflict — characterised
variously as a ‘state of emergency’, ‘civil war’, and ‘blockade’ but most commonly referred to as the ‘crisis’ —
claimed thousands of lives and left a complex legacy of division. Peace talks brokered by New Zealand began
in 1997, supported by a ‘Truce Monitoring Group’ from November 1997. After a ceasefire came into effect in
April 1998 this Group became the Australian-led ‘Peace Monitoring Group’. In 2001, the violent conflict was
ended — albeit imperfectly — by the BPA, which led to robust autonomy for Bougainville and included the
promise of a referendum on Bougainville’s future status in 15 years’ time, in which independence from PNG
would be an option.

1.2

Bougainville Peace Agreement 2001

The BPA frames the context for the Bougainville referendum. First, it created the Autonomous Region of
Bougainville (ARoB) and ABG. These new formations provide the key autonomous infrastructure of the ongoing
relationship between Bougainville and PNG. The Introduction to the BPA document provides the framework
for the referendum on the future political status of Bougainville, also enshrined in Sections C and D of the BPA:
The agreement provides for the right, guaranteed in the National Constitution, for a referendum among
Bougainvilleans on Bougainville’s future political status.
The choices available in the referendum will include a separate independence for Bougainville.
The referendum will be held no sooner than ten years, and in any case no later than fifteen years,
after the election of the autonomous Bougainville Government.
The actual date of the referendum will be set taking account of standards of good governance
and the implementation of the weapons disposal plan.
The outcome of the referendum will be subject to ratification (final decision-making authority
of the National Parliament. (Introduction and Outline to the Bougainville Peace Agreement, p.
5).
While Bougainville was subsequently integrated into PNG, the Micronesian islands of the former German New Guinea are now
governed as the Federated States of Micronesia, the Marshall Islands, Nauru, the Northern Mariana Islands, and Palau.
1

1

Section Three of the Agreement provides further detail of the referendum under the heading ‘Agreed Principles
on Referendum’ (BPA 58–60). These elaborate further on aspects of the referendum process. The BPA ensured
the centrality of the referendum to Bougainville politics. Bougainville’s new autonomous status, and the
referendum commitment and provisions were entrenched in both the Constitution of the Independent State of
Papua New Guinea, 1975, (hereafter, PNG Constitution), and the Constitution of the Autonomous Region of
Bougainville, 2004 (hereafter, Bougainville Constitution). The commitment to hold the referendum is therefore
a legal constitutional commitment as well as a political commitment. The PNG Constitution includes ‘Part
XIV — Bougainville Government and Bougainville Referendum’, having been amended following the BPA.
These provisions constitutionalise the BPA commitments, and are replicated in the Bougainville Constitution.
In addition, all principal clauses in the PNG Constitution that could impact on the status of Bougainville are
qualified by the phrase, ‘Until any change in the status of Bougainville that may occur following the Bougainville
Referendum….’. In other words, the idea of the referendum has assumed a pre-eminent status in Bougainville
for the last 20 years. While referendums have been epoch-defining in many other situations, its role as a first
principle of joint Bougainvillean/Papua New Guinean constitutional politics is both unusual and striking. The
commitment to hold the referendum is deeply embedded not only in the BPA but in both Bougainville and
PNG constitutions, and any deviation from that commitment would signal a profound undermining of the
BPA.
The BPA also attached conditions to the referendum taking place. First, it placed a timeframe stating the
referendum would be held no sooner than 10 years and no later than 15 years after the election of the ABG.
The referendum date has now been provisionally set by the Government of PNG (GoPNG) and the ABG as
15 June 2019. The latest possible date in terms of the BPA would be June 2020.2 The BPA stated that the date
of the referendum would be set taking account of standards of good governance and implementation of the
weapons disposal plan.3 The BPA also stated (Article 2), that ‘[t]he outcome of the referendum would be subject
to ratification (final decision-making authority) of the National Parliament’.
The Bougainville Constitution usefully defines the referendum, and this is the definition we use in this study in
Schedule 2.2:
‘Bougainville Referendum’ means the Referendum for which provision is made under Division
XIV.7 (Bougainville Referendum) of the National [PNG] Constitution in accordance with the
Bougainville Peace Agreement and Part XVII of this [ARoB] Constitution.
It bears emphasis that the referendum will mark the de facto end of the BPA’s concept of current arrangements
as temporary. In this sense the referendum will entail profound constitutional change whatever the result. If
Bougainville votes for independence, this will open negotiations on statehood for Bougainville. If Bougainville
decides against independence, this will also point to the need for a new constitutional settlement for Bougainville
within PNG — to institutionalise indefinitely what was formerly a ‘temporary’ and transitional situation
of autonomy. It is important that Bougainvilleans recognise that they are voting for significant political and
constitutional change whatever way they vote. This is a key act of implementation of the BPA, which in a sense
brings the interim nature of its autonomy arrangements to an end, although the underlying framework of
agreement will endure to inform Bougainville–PNG relationships and constitutional development.

ABC News (2016, 23 May).Bougainville and Papua New Guinea set target date for independence referendum. Retrieved from
http://www.abc.net.au/news/2016-05-23/bougainville-referendum-set-for-2019/7436566
3
The discussion of the extent and adequacy of weapons disposal remains ‘live’ as does discussion over the measure of ‘good
governance’ (on issue see generally United Nations (2012)). These are addressed in other NRI papers and will also be addressed
by the UNDP Autonomy Review. There are undoubtedly ongoing issues with weapons in Bougainville. Narrowly, however, the
weapons disposal element of the BPA was met by the process completed in UN Observer Mission on Bougainville weapons
disposal plan. Section 324 of the BPA is clear that, ‘Agreed plans for weapons disposal will be fully implemented before elections
for the autonomous Bougainville Government are held’. So, while there are well-placed ongoing concerns around weapons in
Bougainville and this obviously impacts on the referendum process, the BPA requirements on weapons disposal were met in May
2005 when the UN certified overall completion.
2

2

1.3

Terms of reference for the Outcome Issues Study

The BRRP was established by PNG NRI to ‘undertake independent research to generate information to inform
discussions in preparation for the referendum so that the outcome is credible, respected by all parties and
ensures a peaceful outcome for the people of Bougainville’4. The core project proposes to inquire and inform
stakeholders about three key questions:
•

What is a referendum and why is it being held?

•

How can the referendum be effectively administered?

•

What are possible outcomes and how can the outcome of the referendum be effectively managed and
implemented?

This Outcome Issues Study was given specific terms of reference within this wider NRI project:
This study will focus on possible outcomes and discuss possible scenarios that can provide the
basis for informed discussions as well as to consider appropriate mechanisms to coordinate the
implementation of outcomes. The consultant will draw on recent referendums held in East
Timor (in 1999), South Sudan (2011), Scotland (2014), etc. to inform and identify possible
outcomes, their social and economic consequences, and draw implications for the management
of the referendum to lead to a peaceful and sound outcome. The consultant will also outline
coordination mechanisms responsible for implementation of outcomes and drawing on
the observed strengths and weaknesses propose particular mechanisms for the Bougainville
Referendum.
The NRI project accepts some overlap across the different studies is inevitable. We keep our background
information to a minimum to avoid unnecessary repetition. This Outcome Issues Study has benefited from
the documents produced from other BRRP studies. These include the published BRRP papers (Ellis, 2018;
Qvortrup, 2018) as well as the draft papers discussed at the NRI National Conference on Bougainville Referendum
‘Implementation of the Peace Agreement and Implications for the Referendum’ in Port Moresby, 5–7 June 2018,
(hereafter, NRI Conference) — including those of Regan, Chand, McKenna and Kössler, and Palermo and
Woelk — and papers available on the NRI website. We also enjoyed privileged access to some of these papers in
draft form before they became available in the public domain.
The ‘Outcome Issues Study’ element for the BRRP was asked to address three main areas:
•

Issues related to referendum administration;

•

Political, economic and social scenarios; and

•

Coordination mechanisms for implementation of outcome.

Our study is framed by these terms of reference. Our study also addresses equality and human rights concerns as
cutting across all three key areas. We suggest that a commitment to human rights and reconciliation underpins
most successful peace processes and referendums. We therefore include a cross-cutting rights-based analysis
that addresses these issues holistically and recommends that a specific focus on human rights and reconciliation
should inform the conduct of the referendum itself, and how its impact on political, economic and social spheres
is managed. As part of this rights-based approach, we include a gender-specific analysis throughout the study
(UNIFEM 2007).
Most commentators remain reluctant to predict a result in terms of outcome. Perhaps understandably, the
GoPNG and ABG Joint Review of Bougainville’s Autonomy Arrangements in 2013 stated, ‘Strong pro-independence
views are heard through the region balanced by views from those who wish to defer the Referendum and/or vote
against independence’ (2013, p. 89). (These two positions, of course, also broadly reflect those of ABG and
GoPNG.) In 2015, Woodbury suggested, ‘At this stage, while views on Bougainville are not unanimous — and
4

BRRP: https://pngnri.org/bougainville-referendum-research-project/
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there may still be time to sway voters either way — current trends indicate that most Bougainvilleans are likely
to vote for independence’ (p. 18).5 Put simply, there is an impression that — while outcome is not a foregone
conclusion — independence currently seems more likely. Our analysis, however, proceeds on the basis that
any outcome remains possible — including a landslide for independence, a landslide against independence
and a finely balanced 50/50 split between both options. It follows that our outcomes analysis must address the
possibility of any of these outcomes.

1.4

Comparative frame of study

Our analysis is grounded in broader theoretical and practical approaches to the comparative analysis of
‘constitutional referendums’. As Tierney suggests:
[W]e can identify four types of constitutional process where the referendum is regularly used
today: the founding of new states, most recently Montenegro in 2006 and South Sudan in 2011;
the amendment of the constitutions or the creation of new ones, for example in Iraq in 2005; the
establishment of complex new models of sub-state autonomy, particularly in multinational states
such as Spain and the UK; and the transfer of sovereign powers from the state to international
institutions, with referendum use proliferating in the accession to and ratification of European
Union treaties. (2012, p. 1)
The Bougainville referendum sits in the broad category of referendums that decide on the foundation of a new
state. Independence for Bougainville will be included as an option — as is expressly embedded in the BPA and
subsequent constitutional documents in PNG and ARoB. We therefore pay specific attention to the role of
referendums used in similar processes of potential state formation. Our paradigm examples are listed in Table 16.
Table 1: Recent referendums about founding new states

Existing state
France
UK
Sudan
Yugoslavia
Cyprus
Indonesia
St Kitts and Nevis
Canada
Ethiopia
Yugoslavia
Yugoslavia
Yugoslavia

Seceding state voted
on
New Caledonia
Scotland
South Sudan
Montenegro
Cyprus (reunification)
East Timor
Nevis
Québec
Eritrea
Montenegro
Bosnia-Herzegovina
Croatia

Referendum year % for
independence
2018
46.3
2014
45.0
2011
99.0
2006
55.5
2004
n/a7
1999
78.5
1998
61.8
1995
49.4
1993
99.8
1992
55.5
1992
98.0
1991
93.0

New state
established?
No
No
Yes
Yes
No
Yes
No
No
Yes
No
Yes
Yes

In the discussions around the NRI Conference we heard predictions ranging from 60 percent in favour of autonomy to 90 percent
in favour of independence. We need to treat these predictions with caution. For example, opinion polling has been spectacularly
inaccurate in recent UK elections, which had a much simpler task in terms of accessing potential voters — bearing in mind
that neither the franchise nor the electoral register is established for the Bougainville referendum. In truth, nobody knows what
the outcome will be. We will only be certain of the outcome of the Bougainville referendum at the point that the Referendum
Commissioner announces the result.
6
This table does not include independence referendums for states that emerged from the disintegration of the USSR, where we
think the issues were too distinctive to be helpful.
7
This referendum proposed the reunification of Cyprus — which was and remains partitioned in Greek and Turkish Cypriot
zones.
5
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Table 1 (continued)

Existing state

Seceding state voted
on
Yugoslavia
Slovenia
Canada
Québec
UK/Northern Ireland Ireland (reunification)
n/a: not applicable; tbc: to be confirmed

Referendum year % for
independence
1990
95.7
1980
40.4
1973
n/a8

New state
established?
Yes
No
No

Other referendums provide important comparative value for the Bougainville referendum process because they
involved peace agreement contexts and dealt with specific issues addressed in this ‘Outcomes’ analysis. We
therefore also pay specific attention to the lessons from the following list of additional ‘peace’ referendums,
where referendums were used to address conflict: Ireland/UK ‘Good Friday Agreement’ 1998; UK ‘Brexit’ 2016;
Colombia ‘Peace Agreement’ 2016; touching also on the the stalled process in Western Sahara. We also refer to
other referendums where they have some specific comparative relevance, including ongoing similar referendum
processes — such as Puerto Rico status referendums in 2012 and 2017.

1.5

Methodology and key texts/resources

Our approach draws on lessons of previous referendums in comparative context. These are used to anticipate
and inform the core issues that are likely to emerge in the Bougainville process. Our analysis reviews these
referendum processes to identify possible outcomes and inform appropriate strategies for implementation.
It addresses their social and economic consequences and draws out implications for the management of the
Bougainville referendum in support of a peaceful and stable outcome. We include the many useful resources for
comparative referendums in Appendix A.
Our approach to peacebuilding and referendums is premised on the commitment to engage with ‘all sides’ and
incorporate their perspectives into the broader analysis. We were particularly pleased to participate in the NRI
Conference in June 2018. This opportunity, together with ongoing interchange with conference participants
on early drafts, provided an important methodological opportunity for consultation on the research. The NRI
Conference assembled many of the ‘key players’ in the Bougainville referendum process — including PNG Prime
Minister O’Neill and Bougainville President Momis alongside key representatives of both internal Bougainville
and PNG institutions as well as international partners.9 It also raised the referendum issue across Bougainville
and PNG as it was broadcast live on the national broadcaster, NBC Radio.10 The conference provided a unique
opportunity for our research to cross check and engage with other researchers and stakeholders in-country on
issues of overlap as well as accuracy and consistency with local conditions. The conference and related discussions
provided an invaluable opportunity to synergise across the project and we regard our participation as a central
part of this Outcome Issues Study.

This referendum offered a choice between Northern Ireland remaining part of the UK or reuniting with the Republic of Ireland.
The National (2018, 7 June). Fast track referendum process, says Momis.; The National (2018, 8 June). PM reassures ABG of
referendum.
10
NBC Radio https://www.facebook.com/NBCRadioPNG/
8
9
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Ch. 2

The referendum process, results and
legitimacy issues on outcomes

In this chapter we explore the administration of the referendum with a focus on how this relates to outcomes. Our
analysis uses comparative examples to illustrate how referendum design can affect the legitimacy and acceptance
of the outcome. We begin with an empirical review of the use of thresholds and other mechanisms relevant
to how the outcome has been decided in comparable previous referendums. We then make recommendations
that draw on these examples. We signal issues and principles useful to developing a model for the Bougainville
referendum that are likely to be of assistance in ensuring an accepted and peaceful outcome.

2.1. Thresholds
The votes threshold that is applied in the greatest number of all referendums is 50 percent plus one vote of votes
cast (see further Tierney, 2012).11 In other words, most referendums assume — at least by default — that a
simple majority is the sole — or most legitimate — basis on which to decide a ‘winner’. Providing for a simple
majority to determine the outcome means that any majority of those voting is sufficient. In other words, once
the referendum process has been constituted, then 50 percent plus one of those who vote — however low the
turnout — determines the result. In political terms, however, the higher the turnout and the larger the majority,
the greater the legitimacy of the outcome.
The critique of this simple majority approach is well established. Issues of legitimacy — that is where those who
‘lose’ refuse to accept the outcome of a vote — often emerge with tightly contested outcomes and may also
emerge in situations where voter turnout is low. There are obvious implicit legitimacy thresholds here — if less
than 50 percent of registered voters vote in support of the ‘winning’ referendum question, this can be used to
argue that the result is illegitimate. If less than 50 percent vote at all, this may suggest even greater insufficient
legitimacy.
The difficulties of these outcomes might indicate the need for an additional threshold to be used to further
legitimise the outcome. But on closer examination these additional thresholds often raise more legitimacy issues
than they resolve. The European Commission for Democracy through Law (hereafter known by its common
name the Venice Commission) Code of Good Practice on Referendums (2007) is explicit on threshold legitimacy
issues, and recommends that thresholds are not used:
It is advisable not to provide for: a. a turn-out quorum (threshold, minimum percentage), because
it assimilates voters who abstain to those who vote no; b. an approval quorum (approval by a
minimum percentage of registered voters), since it risks involving a difficult political situation
[in the event of ] a simple majority lower than the necessary threshold. (2007, p. 13, emphasis
added)
This approach is supported in further detail in the explanatory memorandum:
Based on its experience in the area of referendums, the Venice Commission has decided to
recommend that no provision be made for rules on quorums. A turn-out quorum (minimum
percentage) means that it is in the interests of a proposal’s opponents to abstain rather than to
vote against it. For example, if 48 percent of electors are in favour of a proposal, 5 percent are
against it, and 47 percent intend to abstain, the 5 percent of opponents need only desert the
ballot box in order to impose their viewpoint, even though they are very much in the minority.
In addition, their absence from the campaign is liable to increase the number of abstentions
and thus the likelihood that the quorum will not be reached. Encouraging either abstention
Technically the shorthand of ’50 percent plus one’ only holds for an even number of votes; with an odd number of votes, the
principle is 50 percent rounded up to the nearest whole vote. For the sake of completion, it is also helpful if there is clarity in terms
of what is to be done in the event of a tied vote.
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or the imposition of a minority viewpoint is not healthy for democracy. Moreover, there is a
great temptation to falsify the turn-out rate in the face of weak opposition. An approval quorum
(acceptance by a minimum percentage of registered voters) may also be inconclusive. It may
be so high as to make change excessively difficult. If a text is approved — even by a substantial
margin — by a majority of voters without the quorum being reached, the political situation
becomes extremely awkward, as the majority will feel that they have been deprived of victory
without an adequate reason; the risk of the turn-out rate being falsified is the same as for a turnout quorum. (2007, p. 22–23, emphasis added, original numbering removed)
In this context, the simple majority remains the threshold of choice in most referendums despite the issues it
can raise in terms of sufficient legitimacy. As we suggested, most of our case study referendums employ a simple
majority model (see Table 1).12
At times, however, other thresholds have been included (Tierney, 2012, p. 271–8). Tierney proposes three models
whereby a threshold rule might be applied in a referendum decision (2012, p. 272–4). These are:
1. a turnout threshold that requires a certain percentage of the registered electorate or voting population to vote;
2. what we have termed a votes threshold that requires that the number of votes higher than 50 percent plus one
of those who turn out for the measure to pass;
3. a double majority threshold, for example, a national majority alongside a majority of states in a federation.
We summarise these in Table 2. There are no ‘rules’ for the actual percentage set in these contexts — these are
effectively arbitrary and vary widely across different referendums.
Table 2: Threshold mechanisms

Mechanism

Implications for Bougainville

A threshold % of registered
The threshold % would have to be agreed
Turnout threshold or ‘quorum’ voters must exercise their vote for by ABG and GoPNG well before the
the outcome to be legitimate.
vote. It would require an appropriate
awareness campaign around the ‘logic’ of
the threshold.
Votes threshold or ‘Weighted
A threshold % of actual voters
The threshold % would have to be agreed
majority’
must for vote for the majority
by ABG and GoPNG well before the
outcome for it to be legitimate.
vote. It would require an appropriate
awareness campaign around the ‘logic’ of
the threshold.
Double majority
A threshold % of actual voters
The appropriate double majority structure
across Bougainville as well as
— as well as the relevant threshold %
a threshold % of constituent
— would have to be agreed by ABG and
electoral areas must vote for the GoPNG. There is no obvious existing
outcome for it to be legitimate.
double majority structure in ARoB.
For the sake of argument, the vote
might require a simple majority across
Bougainville as well as a simple majority
in each of the three constituent regions —
North, Central, and South.
Each of these quorum or threshold models embodies the notion of a supermajority. Use of a supermajority
For example, the UK, which has used the referendum mechanism increasingly frequently over recent years, has largely relied on
a simple majority outcome. As Table 4 illustrates, the UK has had 12 referendums since 1975, but only two of these have used a
threshold other than a simple majority.
12
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is justified by arguments that the stakes are significantly higher in certain referendum contexts than those of
‘ordinary’ representative democracy and therefore require some additional threshold of support to convey sufficient
legitimacy for the scale of change proposed. Significant instances in which such thresholds have overturned a
simple majority decision are listed in Table 3. One of these — St Kitts and Nevis — was a referendum on
independence, while both Tokelau referendums concerned ‘associated state’ status with New Zealand.
Table 3: Referendums in which thresholds overturned a Simple Majority

State/Region

Year

Subject

Outcome

Denmark

1939

Parliamentary reform

Scotland

1979

Devolution

St Kitts and Nevis

1998

Independence for Nevis

Italy

1999

Change to the electoral
system

Canada, BC

2005

Electoral reform

Tokelau

2006

Tokelauan
self-determination

Tokelau

2007

Tokelauan
self-determination

Sint Eustatius

2014

Status referendum

Majority in favour but not approved as 45%
turnout threshold not met.
Majority in favour but not approved as 40%
registered voter in support threshold not met.
62% of voters approved of independence, but a
two-thirds majority was required.
The proposal was approved by 91.5% of voters
but turnout was only 49.6%. This made the
referendum invalid because the 50% threshold
was not passed.
Majority in favour but not approved because
60% threshold not met.
The referendum was on whether Tokelau
should become an associated state of New
Zealand. 60% of voters approved, but a twothirds majority was required.
The referendum was on whether Tokelau
should become an associated state of New
Zealand. 64% of voters approved, but a twothirds majority was required.
A majority voted for autonomy within the
Kingdom of the Netherlands, but low turnout
invalidated the result.

There are, of course, other instances in which thresholds have applied and have produced the same outcome as
would have occurred with a simple majority. We discuss these in more detail in the next sections.
2.1.1 A simple majority: outcome consequences
Both simple majority and supermajority mechanisms could have direct consequences for the outcome of the
Bougainville referendum. We have suggested that a simple majority remains the ‘default’ position for most
referendums. But what are the political consequences of a referendum where the decision is based on a simple
majority? And how strong is the case for other thresholds in principle?
The potential problems with simple majorities are that they seem to concede fundamental political change
to a once-off vote in a way that is difficult to reverse. Referendums are usually held on issues of heightened
importance, and a simple majority decision may mean that the vote for or against the option is very close. Simple
majorities seem to give undue weight to ‘crude majoritarianism’ – just over one-half of the population may
choose an outcome with which nearly all of the other half vehemently disagrees. In other words, fundamental
decisions may be taken in which — in theory at least — one vote makes the difference in the destiny of an entire
people and state.
Arguably this happened with the ‘Brexit’ referendum on membership of the European Union (EU) in the UK in
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2016 — given the closeness of the vote, nearly half of the population had voted against the winning outcome.13
The vote was 51.9 percent to leave and 48.1 percent to remain on a turnout of 72.2 percent of the electorate.
In other words, only 37.4 percent of registered voters voted for Brexit, but the simple majority nature of the
referendum meant that the vote for Brexit was carried.14 While it is true, however, that there has been much
dissatisfaction with the outcome of Brexit, this has not translated into the suggestion that the outcome was
illegitimate. There has been much discussion around why the vote was ‘lost’, and some suggestion that ‘people
didn’t know what they were voting for’. There has been much criticism of sections of the population that voted
disproportionately in favour of Brexit — notably older people. There also continues to be some support for the
notion that there should be a second referendum based on the lack of clarity in the implications of the UK’s EU
referendum, although the question itself was clear. There are arguments that the complexity of the negotiations
means that a second referendum on their outcome is required: this ‘second referendum’ position is supported by
the Liberal Democrat party (third largest English party) and may also attract the support of the Scottish National
Party (SNP) — the largest Scottish party.
Despite these concerns, there has not been any suggestion that the vote itself was illegitimate and that it should
not be implemented at all. The two dominant English political parties — Conservative and Labour — have
both officially repudiated the call for a second referendum and have continued to insist that Brexit ‘will happen’
because of the referendum (which technically was only ‘advisory’) (Full Fact 2016). Even though they both
campaigned to remain in the UK, their position is that the Brexit referendum was the ‘final say’ on the issue.
Their position reflects the fact that the rules of the vote did give it legitimacy even with a narrow result: therefore,
any rejection of the popular mandate from ‘Brexit’ would create a greater crisis of legitimacy in British democracy
than that emanating from the closeness of the result. Such political pressure as exists to revisit the decision, is
focused on the idea of a second referendum, although even this has not gained overwhelming political traction.15
In effect, politicians have felt obliged to implement the result: whatever the jurisprudential status of the EU
referendum, de facto it has been accepted as the ‘settled will’ of the British people with a clear impetus to
implement (see further political consequences of the referendum in Chapter 3 below).
2.1.2

Supermajorities and legitimacy

Once a referendum has been called, the ideal outcome is straightforward in terms of legitimacy — a large turnout
with a clear majority supporting one side is the best-case scenario. This scale of outcome was characterised as,
‘the settled will of the Scottish people’ in the Scottish devolution referendum in 1997 (74% in favour on a
turnout of 60%). There is little doubt that ‘both sides’ in the Bougainville referendum would aspire to this
type of outcome. In recent examples, the results in Timor-Leste and South Sudan left no ambiguity regarding
the overwhelming support for secession and left little room for any further ‘unionist’ equivocation. But the
independence referendum results in Scotland (45% in favour and 55% opposed) and New Caledonia (44% in
favour and 56% opposed) involve much narrower margins.
For this reason, parties often look to supermajority approaches to prevent allegations that a narrow result is
illegitimate. In practice supermajorities often combine turnout thresholds and votes thresholds in almost infinite
variety as illustrated by our paradigmatic comparative cases. These can be both convoluted and confusing. They
are often agreed because of political compromises brokered between parties whose focus is as much on ensuring
their preferred outcome as on the principle of legitimacy of outcome.
For example, in Montenegro strategising around thresholds was intense before the independence referendum
in 2006. The Montenegrin government — which supported independence — suggested that 40 percent of
registered voters voting in favour of statehood would be a sufficient percentage to declare independence. This
threshold, however, caused international concern and the Government then proposed a simple majority of
BBC News (2016). EU referendum results. http://www.bbc.co.uk/news/politics/eu_referendum/results
If the 40 percent threshold that applied in the 1979 Scottish and Welsh devolution referendums had applied, it would not have
passed (see Table 4). Of course, it remains true that an even smaller proportion of registered electors (34.7%) voted against Brexit.
15
BBC News (2018, 8 June). Brexit: Best for Britain launches campaign for another referendum. https://www.bbc.com/news/ukpolitics-44413526
13
14

10

50 percent. The opposition, however, insisted on an additional threshold. The EU supported a proposal for
a 55 percent supermajority of votes cast alongside a minimum turnout of 50 percent, for separation for the
Union with Serbia to be carried. This threshold generated protests from pro-independence campaigners — who
pointed out that most EU governments had no such requirements for supermajorities themselves — but the
Montenegrin government ultimately accepted the 55 percent supermajority of votes cast formula. (The EU
was threatening not to recognise the outcome if its model was not adopted.) This agreed 55 percent threshold
was then further criticised by those opposing separation as overriding the two-thirds supermajority practiced
previously in all states of the former Yugoslavia as specified in the Yugoslav constitution (including the previous
referendum in Montenegro in 1992).
Despite this, the Prime Minister of Montenegro promised he would still declare independence if the votes
passed 50 percent, regardless of whether the threshold was achieved or not. Arguably, while agreement was
needed to reconcile the very different models of supermajorities proposed these proposals were motivated less
by concern as to the potential legitimacy of the process than with fashioning thresholds that might favour the
desired outcome of those proposing them. In the event, the 55 percent supermajority threshold was narrowly
met, and independence followed.16
Similarly, in the referendum on the secession of South Sudan from Sudan, one of the key areas of disagreement
was the issue of whether a simple or a qualified majority would be required for secession to take place. The
ruling Sudanese National Congress Party dominant in the North initially proposed a supermajority to pass the
secession vote: 75 percent of all voters on a 75 percent turnout. In response the Sudanese People’s Liberation
Movement (SPLM) dominant in what was to become South Sudan argued for a simple majority in both the
turnout and in the vote (Thomas, 2010, p. 18). In the end a compromise was agreed, with the Southern Sudan
Referendum Act 2009 requiring a simple majority vote on a turnout of 60 percent. If the turnout requirement
was not met, the referendum would be repeated within 60 days (Curless, 2011). In the event, the threshold was
easily met (98.8% in favour on a turnout of 97.6%), and independence followed (Southern Sudan Referendum
Commission, 2011).17
Does a supermajority then make the outcome ‘more legitimate’? In fact, any supermajority mechanism
overturning a simple majority will mean that a minority vote ‘wins’, and this is often viewed as even less
legitimate than a simple majority outcome. As we saw in Table 3, the use of a threshold mechanism has indeed
changed the outcome that would have emerged from a simple majority in several referendums. Many other
referendums have employed thresholds that overlapped with a simple majority vote. It is difficult to draw many
broad conclusions from these examples of different thresholds. The threshold set is usually arbitrary or cultural
— although the two-thirds majority is the most common proportion used. In short, while the simple majority
model often appears less than perfect, in the absence of any compelling counter argument, it remains the least
imperfect — and by far the most popular — of thresholds. Nevertheless, we examine different threshold options
below and examine their possible application to Bougainville.
2.1.3

Turnout thresholds, low turnout and legitimacy

Turnout thresholds also attempt to address issues of low turnout. In practice, however, referendums on postconflict secession have often seen exceedingly high turnouts. There is no particular reason to anticipate a low
turnout in the case of Bougainville, although turnouts for elections in Bougainville between 2002 and 2015
shows some producing turnouts of less than 30 percent of registered voters (Regan, 2016, p. 37).
Turnout thresholds can involve approval by a minimum percentage of registered voters (i.e. those registered to
vote, whether they vote or not) or a minimum percentage of actual voters (i.e. those who vote in the referendum).
A whole series of different turnout threshold mechanisms have been employed to enhance the legitimacy of the
vote, again often as part of more complex supermajority arrangements. For example, in 1990, the Slovenian
Parliament set a threshold for the validity of the independence referendum at 50 percent plus one of all electors
16

BBC News (2006, 4 June). Montenegro declares independence. http://news.bbc.co.uk/1/hi/world/europe/5043462.stm

17

BBC News (2011, 4 July). Q&A: South Sudan independence. https://www.bbc.co.uk/news/world-africa-12111730
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(an absolute majority of those registered to vote). In the event, 88.5 percent of all electors — 94.8 percent of
those voting in a turnout of 93.5 percent of those registered to vote — voted in favour of independence, therefore
comfortably exceeding the threshold.
There are other situations where supermajorities have been applied but not engaged because of the failure to
achieve even a simple majority. The Welsh and Scottish devolution referendums of 1979 offer an interesting
contrast on the operation of threshold mechanisms. Both required not just an overall majority of those voting
to pass, but also required that a minimum of 40 percent of the eligible electorate voted in favour of devolution.
In the Welsh vote, a simple majority voted against devolution, so the threshold was irrelevant. In the Scottish
vote, a simple majority voted in favour, but the 40 percent of the electorate threshold was not achieved. The
pro-devolution majority represented only 32.9 percent of the registered electorate as a whole — and therefore
the devolution provisions were not enforced. This proved very controversial in Scotland as it meant that an even
smaller proportion — 31 percent of registered voters — had voted for the winning outcome. The implications
were felt in both the 1997 devolution referendum and the 2014 independence referendum in which only
simple majorities were seriously countenanced because of the lasting public perception of the 1979 devolution
referendum.
There are certainly sometimes genuine issues with turnout which affect outcome and legitimacy. For example,
the referendum in Colombia in 2016 seeking popular support for the Treaty to end the conflict and secure peace
(the peace agreement between the Revolutionary Armed Forces of Columbia [FARC] and the Colombian
government), produced a turnout of only 37.4 percent. This was a controversial initiative and it was expected
that there would be profound divisions around the merits of the peace agreement. This proved to be the case —
the treaty was rejected 50.2 percent against and 49.8 percent for. But this split was less striking than the fact that
only a third of Colombians had voted in a referendum at all, despite it being hailed around the world as ending
the conflict.18 This at least implies that people respond more positively to referendums that offer the prospect of
substantive change rather than ‘rubberstamp’ pre-existing negotiated settlements.19
Certainly, referendums do not always produce the kind of turnout response that would be expected to endorse
decisions with profound constitutional consequences. This issue is especially significant in polities that have
frequent referendums. For example, in Switzerland less than 30 percent of the electorate participate in some
referendums. In contrast, however, issues of greater interest — such as Swiss membership of the EU — have
seen turnouts of over 60 percent. Overall, the average turnout for referendums has remained around 50 percent
— which is higher than turnout in many western representative democracies. In Ireland, despite numerous
amendments to the constitution, the commitment to this aspect of direct democracy remains popular. Despite
the fact that all constitutional amendments require referendums, only a third of these have been decided on
turnouts of less than 50 percent — the lowest being 28.6 percent. The last four Irish referendums (two held
simultaneously May 2015) produced a turnout of 61 percent, 64.1 percent (May 2018), and 43.8 percent
(October 2018) respectively.
In the UK, as referendums have begun to be used more frequently there is some evidence of low turnout and
voter fatigue, but also quite different regional enthusiasms for devolution referendums. For example, half of the
referendums since 1997 had a turnout of less than 50 percent with the lowest of only 36 percent (see Table 4).20

BBC News (2016, 3 October).. Colombia referendum: voters reject Farc peace deal. http://www.bbc.co.uk/news/world-latinamerica-37537252
19
The Bougainville referendum process could not be characterised as ‘rubberstamping’ in this manner – it clearly presents a
genuine choice with profound consequences contingent on outcomes.
20
This was the proposal to create the Greater London Authority.
18
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Table 4: Referendums in the UK since 1975

Referendum question

Date

Result (% of vote) Turnout (%
registered voters)

UK EU membership
Scottish independence
UK voting system
Wales – enhanced devolution
North East regional assembly
Good Friday Agreement
Greater London Authority
Devolution in Wales
Devolution in Scotland
Welsh devolution
Scottish devolution
UK European Community membership

23 June 2016
18 September 2014
5 May 2011
3 March 2011
4 November 2004
22 May 1998
7 May 1998
18 September 1997
11 September 1997
1 March 1979
1 March 1979
5 June 1975

Leave (51.9)
No (55.3)
No (67.5)
Yes (63.5)
No (77.9)
Yes (71)
Yes (72)
Yes (50.3)
Yes (74.3)
No (79.7)21
Yes (51.6)22
Yes (67)

72.2
84.6
42.2
36.5
47.1
81.1
33.6
50.1
60.4
58.3
63.7
64.5

Each of these referendums addressed issues of significant constitutional change, so any low turnout raises
outcome legitimacy concerns. That said, referendums in which the change had been a matter of political demand
produced extraordinarily high turnouts. As we have already seen, the Scottish referendum produced the highest
turnout percentage ever in the UK (84.6%) and the Brexit referendum produced a turnout of 72.2 percent.
These turnout figures were significantly higher than the last three British general election figures (65.1% in 2010;
66.4% in 2015; 68.8% in 2017). In this sense they must be regarded as affirmative examples of direct democracy
that contrast positively with turnout figures for representative democracy. More specifically in terms of voter
threshold, we might suggest that they were at least as ‘legitimate’ as the formal democratic process in the UK.
In general, low thresholds have related to the perceived low importance of the issue or the high frequency
of referendums and ‘referendum-fatigue’, neither of which are immediately relevant to the referendum in
Bougainville given the centrality of the issue to Bougainville’s politics.
Relevant comparative examples tend to show high levels of engagement across very different contexts. For
example, the Québec referendum of 1995 saw the largest voter turnout in Québec’s history (93.52%). In the
Scottish independence referendum, the turnout was 84.6 percent. In Timor-Leste the turnout was recorded as
98.6 percent. In South Sudan the turnout was recorded as 97.58 percent — in fact, the ballots were suspended
in 10 of the 79 counties for exceeding 100 percent of the registered voters. In other words, while in principle
the issue of low turnout and legitimacy remains for Bougainville, it seems highly unlikely that this will arise in
practice, while a turnout threshold as noted, would potentially lead to a minority supported outcome.23

This referendum required that a minimum of 40 percent of the eligible electorate voted in favour of the question but in the event
a majority voted against the question and the provisions of the Wales Act 1978 were not enforced.
22
This referendum required that a minimum of 40 percent of the eligible electorate voted in favour of the question. This was not
achieved and therefore the provisions of the Scotland Act 1978 were not enforced.
23
There is one other mechanism to address the issue of low turnout (Malkopoulou, 2015). Some 22 countries — or regions of
countries — currently have compulsory voting; but only half enforce it. This mechanism can, in principle, address the turnout
threshold. It carries with it, however, several problems. First, it abrogates a ‘right not to vote’. Second, it can be messy in terms
of implementation — in theory criminalising any section of the electorate that fails to vote for whatever reason. Third, it carries
the dilemma of how to penalise those who do not vote. On the other hand, this mechanism underlines the seriousness of the
issue involved — it might be argued that compulsory voting should be employed in the case of sufficient seriousness. It has
rarely, however, been used in referendums. See, The Guardian (2005, 4 July) Compulsory voting around the world.https://www.
theguardian.com/politics/2005/jul/04/voterapathy.uk
21

13

2.1.4

Double majority thresholds and regional legitimacy

The double majority threshold requires a majority of votes according to two separate measures — one often
having a regional geographic dimension. The mechanism is particularly significant in terms of constitutional
change in federal systems. For example, in Australia constitutional changes must be passed at a referendum in
a majority of states (four of the six), and by a majority of voters nationally. The Canadian system is even more
complicated. Under the Canadian constitution of 1982, many constitutional amendments can be passed only by
the national parliament and a two-thirds majority of the provincial legislatures. Moreover, those provinces must
together represent at least 50 percent of the national population. This is known as the 7/10 formula (as there are
10 provinces, seven constitutes a greater than two-thirds majority).
The issues addressed by double majority thresholds overlap with some of the key concerns regarding ethnic and
regional differences across Bougainville. Our terms of reference raise the question of the political consequences
of a referendum where voting preferences split down differently based on regions and/or ethnicity.24 They asked,
what are the possible consequences if some regions within the ARoB vote for independence while others vote
against independence? What are the consequences of a referendum where voting preferences align on the basis of
regions and/or ethnicity? For example, what if some areas vote for independence and others vote against? What
are the consequences, for outcomes stability, of referendum divisions?
Since the issues addressed by referendums often reflect existing divisions, it is unsurprising that they may
exacerbate these tensions. Moreover, patterns of division may be confirmed by the voting on regional or ethnic
basis. In New Caledonia, for example, the independence vote split broadly on ethnic/nationality lines (Vines,
2017).25 This regional/national dynamic is not confined to independence referendums. With Brexit in the UK,
there were stark regional differences. England voted for Brexit, by 53.4 percent to 46.6 percent. Wales also voted
for Brexit: 52.5 percent (Leave) to 47.5 percent (Remain). Scotland and Northern Ireland both backed staying in
the EU. Scotland backed Remain by 62 percent to 38 percent, while Northern Ireland backed Remain by 55.8
percent and Leave by 44.2 percent.26 These differences have led to arguments for different regimes across these
regions and for differential treatment in each region’s relationship with the EU (so far rejected by the central
government).
Similarly, during the Scottish independence debate some arguments were made about the right for the offshore
islands of Orkney and Shetland to be able to vote distinctively for unity, although these achieved little traction as
there had been no history of treating these islands as culturally, administratively or constitutionally distinct from
the rest of Scotland. These debates in a relatively settled and stable constitutional setting show the capacity of
starkly different regional votes to trigger internal dissent and challenges to democracy, which reinforce (or create)
a sense that regions or groups have a distinct identity.
The response to these challenges is sometimes to embed some form of double majority threshold into the
referendum process. In Canada in 1992, the National Referendum on the Charlottetown Accord — which
attempted to address the ‘special status’ of Québec with the Constitution Act 1982 — failed to get approval.
The Constitution Act 1982 in Canada provides for constitutional amendment to take place by a double majority
of both the national and provincial legislatures (of which a two-thirds majority is required), rather than by
referendum. The referendum was thus technically ‘advisory’. However, in practice the minimum threshold for
passing was generally seen to have been a de facto double majority: requiring a Yes vote in Québec and a majority
of voters in favour of Yes across the other nine provinces collectively. In the event, the No vote won in both
Québec and in the rest of Canada as a whole (five provinces out of 13 voted No). Ironically, this was regarded as
It bears emphasis that this information may not be made available following the referendum — the BRC might decide to only
provide data on the overall vote without any regional breakdown. It is unlikely to want — or to be able — to provide data on an
ethnicity or nationality basis.
25
BBC News (2018, 4 November) New Caledonia: French Pacific territory rejects independence https://www.bbc.co.uk/news/
world-asia-46087053
26
BBC News (2018, 16 October).. Brexit: all you need to know about the UK leaving the EU. http://www.bbc.co.uk/news/ukpolitics-32810887
24
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a positive result by many because both Québec and most other provinces had voted against the proposal — thus
there was unity in rejection.
In other examples, the double majority mechanism will determine both the result and its legitimacy. For example,
the Cyprus referendum of 2004 employed such a model. A referendum on the Annan Plan for Cyprus, The
Comprehensive Settlement of the Cyprus Problem (2004), was held in the Republic of Cyprus and the breakaway
Turkish Republic of Northern Cyprus. The two communities were asked whether they approved of the UN
proposal for reuniting the island. While the Plan was approved by 65 percent of Turkish Cypriots, it was rejected
by 76 percent of Greek Cypriots. The referendum had to be approved by a majority of both the Greek Cypriot
and Turkish Cypriot voters for its provisions to take effect. While the Annan Plan involved nearly 200 pages of
detailed constitutional settlement premised on support for the plan, this alternative outcome of rejection was
anticipated in a rather terse paragraph at the end of the Foundation Agreement:
Should the Foundation Agreement not be approved at the separate simultaneous referenda, or
any guarantor fail to sign the Treaty on matters related to the new state of affairs in Cyprus by
29 April 2004, it shall be null and void, and have no legal effect.27
Switzerland has institutionalised these kinds of thresholds as part of its unique combination of direct and
representative democracy. The arrangement means that referendums have become a normal part of the political
process — nearly 600 legislative and constitutional referendums have occurred since the Constitution of 1848.
These referendums have a double majority requirement (50% of the popular vote and succeeding in at least half
of the cantons). There is a further threshold in that minimum participation must be higher than 40 percent.
This system of interlocking thresholds is regarded as protecting both the principle of democracy and the complex
national and ethnic composition of the Swiss federal system.28
These kinds of double majority mechanism may seem useful to deal with some of the ethnic and regional
differences likely to be created or stirred up by the referendum in Bougainville. They require, however, some way
of identifying communities that are significantly distinct in some core sense to make it difficult and controversial
to ‘impose’ the outcome on them. In the contexts in which double majorities have been used, the constitutional
settlement was already premised on having defined a plurinational state as a state that incorporated distinct
ethno-national groupings. In Switzerland, the double majority mechanism takes place within a deeply embedded
canton system that provides an established — and legitimised — structure for such votes. In Canada, as noted
above, the Constitution Act 1982 requires a double majority of the national parliament and a weighted majority
of the provincial legislatures (that varies depending on the section of the constitution to be amended). In Cyprus,
the mechanism was employed in the context of an island that was already partitioned on ethno-national lines.
In contrast, while Bougainville is a richly complex multi-ethnic and multi-linguistic society with significant
regional diversity, there appears no organic institutional context that could enable and justify any new double
majority threshold based on ethno-geographic lines.29 There are no fundamental ethnic or cultural differences
matching existing electoral ‘Districts’ or ‘Regions’.30 Rather, the imposition of such a mechanism might do
more to create regional and or ethnic tensions than to address them. This is not to suggest that these dynamics
might not exist in Bougainville. For example, these questions might arise if Nissan and the Atolls voted 100
percent for autonomy and the rest of Bougainville voted overwhelmingly for independence. And they might
be more complex if Buka island joined Nissan and the Atolls in this kind of breakdown. There are two related
See Annex IX, Article 2, The comprehensive settlement of the Cyprus problem (known as Annan Plan for Cyprus), 31 March
2004 http://www.mfa.gov.tr/un-comprehensive-settlement-plan-of-the-cyprus-question.en.mfa. (Note there were various
iterations of the Annan Plan, this is the last version in 2004.
28
For an overview of the role of referendums in Swiss direct democracy, see How direct democracy works in Switzerland — Report
3, Swiss Federal Department of Foreign Affairs, https://www.youtube.com/watch?v=V9Ei50c2c1I
29
Although there is in fact a double weighted majority for constitutional change in PNG — and in the mechanism by which ABG
and PNG would decide not to hold a referendum.
30
Under the Bougainville Constitution (section 50) the three constituencies for the National Parliament are regions while the ABG
has designated 13 districts in Bougainville for administrative purposes. This is a different set of arrangements to those that apply
elsewhere in PNG where National Parliament constituencies are also designated as districts.
27
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observations. First, the vote would need to be disaggregated regionally for this kind of analysis to be made
— the data may or may not be provided in this form by the BRC (which may want to consider the possible
implications of releasing such data). Second, this kind of analysis cannot be applied retrospectively — either this
kind of double majority mechanism is integrated before the vote or else the integrity of Bougainville should be
observed by all sides. At present, there appears neither appetite nor capacity to introduce any such mechanism
into the referendum process before June 2020. In other words, ABG and GoPNG will have to address ethnic
and regional differences less formally than with some double majority model.
2.1.5

Boycotts and legitimacy

A final issue that can affect both turnout and the legitimacy of referendums is boycotts. For example, proIrish unity voters almost completely boycotted the ‘border poll’ in Northern Ireland in 1973, undermining its
outcome which (unsurprisingly) affirmed the status quo. Similarly, in Puerto Rico in 2012 a result that was
already contested was made even more confusing by the boycott strategy of different parties (Congressional
Research Service, 2013, p. 13). A majority of voters boycotted the subsequent 2017 referendum.31 In the
Montenegrin independence referendum of 1992 both the Albanian national minority and pro-independence
Montenegrins boycotted the election. The boycotts helped to create an artificially large majority — the electorate
overwhelmingly chose to remain within Yugoslavia, with a Yes vote of 95.96 percent. But they also served to
de-legitimise the result since key sections of the population had refused to participate. This implication that the
issue was unresolved by the 1992 result was confirmed by the vote for independence in the 2006 referendum 15
years later.
In all these contexts there were underlying issues of inequality that triggered the boycotts, and a sense that
the process had been in some way ‘rigged’. The main preventive actions to avoid boycotts are a transparent
referendum process and effective administration. In Bougainville, there is clearly a tradition of some sections of
the community refusing to engage with either ARoB or PNG political structures. It is important that strenuous
efforts are made to include these elements in wider political discourse and to encourage them to participate in
the referendum.
A further related point has sometimes been raised in the Bougainville context. It has been suggested that groups
that opposed the referendum, for whatever reason, could use violence or the threat of violence to prevent others
from voting. While voter security will be a real concern in Bougainville (something that we address in later
chapters), we suggest the issue should be addressed by interventions other than voter thresholds.

2.2

Referendum legitimacy — other design issues

Other elements of referendum design are also important to ensuring the referendum is seen as legitimate (see
further Ellis, 2018). Moreover, good design is also understood as integral to ensuring that the conduct of the
referendum does not itself create instability. Many of the critical design issues are already anticipated by the
detailed ‘Section C: AGREED PRINCIPLES ON REFERENDUM’ of the BPA. These commitments already
flag many of the issues that have been most contentious in other referendum processes. The section addressing
key details such as voter eligibility, the nature of the question, and the referendum commission is particularly
significant:
315. Eligibility to vote in the referendum will be the same as for national elections in Bougainville
plus non-resident Bougainvilleans (detailed criteria to be finalised through consultation).
316. (a) The question(s) to be asked in the referendum should be clear and agreed by the
National Government and the autonomous Bougainville Government. (b) The choices should
be presented so as to facilitate a clear result.
317. The referendum will be free and fair.
The referendum was boycotted by all the major parties against statehood. Much of their opposition was based on the rejection
of assertions regarding Puerto Rico — such as its status as a colony or a sovereign nation — that were regarded as either explicit or
implicit in the ballot.
31
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318. The National Electoral Commission and the authority responsible for conducting elections
in Bougainville will be jointly responsible for conducting the referendum.
319. International observers will be invited to observe the conduct of the referendum.
320. This agreement will be given effect through Constitutional Laws.
These are all eminently sensible proposals and illustrate admirable foresight in preparation for the Bougainville
referendum. Some referendum process issues remain unresolved. In this regard, the GoPNG and ABG Joint
Review of Bougainville’s Autonomy Arrangements signposted three key issues in 2013:
There is little or no appreciation or understanding that three major questions remain unresolved:
What is the degree of connectedness to Bougainville needed for a non-resident Bougainvillean
to vote? What is the other option or options to be included on the Referendum ballot paper,
other than independence? What body is to conduct the Referendum? And the related question
of who is going to pay for the Referendum?(p. 89)
Some of these issues have been at least partially resolved. The BRC make-up was approved, as was a budget,
and a new intergovernmental referendum committee to support the BRC. As regards eligibility to vote, the JSB
agreed (JSB 2018, p. 4):
That the Governments of Papua New Guinea and the Autonomous Region of Bougainville,
under Section 55(1) of the Organic Law on Peace-building in Bougainville—Autonomous
Bougainville Government and Bougainville Referendum, having consulted, agree on the
following criteria to determine the links with Bougainville that a non-resident Bougainvillean
must have in order to vote at the Referendum: A person who is:
•

Bougainvillean, as defined in Section 7(1) of the Bougainville Constitution; and

•

entitled to enrolment under Section 52(1) of the Organic Law on National and Local-level
Government Elections for an electorate in Papua New Guinea outside the Autonomous
Region of Bougainville.

The JSB special meeting of October 2018 agreed the question and introduced the BRC (PNG & ABG
2018). Nevertheless, potentially even settled issues could reopen, while others still need to be resolved. Again,
comparative lessons from other referendum processes may be useful.32
Arguably, however, the key issue for referendum legitimacy and outcome in Bougainville is that ‘the clock is
ticking’: these issues are complex and would ideally require forms of popular consultation, resources are finite,
and the history of intergovernmental arrangements would suggest that capacity to reach agreement quickly is
low. The referendum has a ‘target date’ of June 2019 and an absolute deadline in terms of the BPA commitments
of June 2020. We suggest that the Scottish referendum deadlines provide a useful comparator for Bougainville
(See Appendix C).33 This process was adjudged to be well run and the outcome legitimate despite the close
result (Tierney, 2015). The milestones in that process provide a framework for effective referendum preparation
in general. Moreover, they give some sense of the deadlines that need to be met immediately in Bougainville to
ensure legitimacy of outcome.

Our NRI reviewer makes an important point with regard to the broad principle of referendum legitimacy and outcome: ‘[I]
in relation to Bougainville we are still at a stage before the referendum has been finalised. This is an appropriate time to consider
super- or timed-double-majority requirements from behind, in a sense, a veil of ignorance in relation to the eventual outcome
of voting. A main lesson of Brexit is that safeguards for legitimacy should be agreed to before rather than after the fact. Such
safeguards should be desired by both pro- and anti-independence sides because the safeguards may ultimately help either side in
its claims to legitimacy; whichever side ‘wins’ will wish to be helped by the perception that the process was legitimate. Avoiding
the possibility of claims of illegitimacy is far more important in Bougainville and PNG than in the UK, since proceeding with a
constitutional change when there are reasonable arguments that a process was illegitimate can cause a reactivation of violence’
(Ron Levy, review communication, 31 August 2018).
33
BBC News (2014, 18 June). Timeline: Scotland’s road to independence referendum. https://www.bbc.com/news/uk-scotlandscotland-politics-20546497
32
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2.2.1. Referendum question
The most obvious issue in terms of legitimacy of outcome is the referendum question or questions. There is a
related issue of how to facilitate deliberation over the referendum question to get buy-in to the referendum and
ensure an even playing field. This must deliver an intelligible question, properly consulted on by the people of
Bougainville and PNG, the two governments, relevant international bodies concerned with electoral legitimacy,
and the new BRC. Examples of independence questions are listed in Table 5.
Table 5: The question on independence

Year

Question wording

New Caledonia

2018

UK

2015

Scotland
Puerto Rico

2014
2012

Do you want New Caledonia to accede to full sovereignty and become
independent?34
Should the United Kingdom remain a member of the European Union or leave
the European Union? Remain/Leave
Should Scotland be an independent country? Yes/No
Question 1, Do you agree that Puerto Rico should continue to have its present
form of territorial status? Yes/No.

South Sudan

2011

Cyprus

2004

East Timor

1999

Canada

1995

Northern Ireland

1973

Question 2, Regardless of your answer to the first question, please mark
which of the following non-territorial options you would prefer: Statehood;
Independence; Sovereign Free Associated State.
Separation/Unity
(The voting form had the two words ‘Separation’ and ‘Unity’ in English and
Arabic along with a pictogram symbolising both options.)
Do you approve the Foundation Agreement with all its Annexes, as well as the
constitution of the Greek Cypriot/Turkish Cypriot State and the provisions as
to the laws to be in force, to bring into being a new state of affairs in which
Cyprus joins the European Union united?
1. Do you accept the proposed special autonomy for East Timor within the
unitary state of the Republic of Indonesia?
2. Do you reject the proposed special autonomy for East Timor, leading to East
Timor’s separation from Indonesia?
Do you agree that Québec should become sovereign, after having made a
formal offer to Canada for a new economic and political partnership, within
the scope of the bill respecting the future of Québec and of the agreement
signed on June 12, 1995?
Do you want Northern Ireland to remain part of the United Kingdom?
Do you want Northern Ireland to be joined with the Republic of Ireland
outside the United Kingdom?35

As Table 5 makes clear, the question asked in other referendums has not always been simple or even intelligible.
The challenge of providing a clear — and agreed — question is compounded in contexts like Bougainville where
linguistic diversity and widespread non-literacy present further difficulties.
ABC News (2018, 29 March). Compromise reached on New Caledonia referendum question.
http://www.abc.net.au/news/programs/pacific-beat/2018-03-29/compromise-reached-on-new-caledonia-referendum/9600144
35
Both questions were presented but they were assumed to be mutually exclusive. There was, however, criticism that this excluded
other constitutional options. For example, there was a level of support for independence for Northern Ireland at that time, but this
option was not presented in the referendum.
34
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While questions often must pay due regard to complex existing constitutional realities, this often results in their
being unnecessarily ambiguous and confusing. Puerto Rico 2012 offers a particularly poor example. In this
referendum, voters were asked to consider the island’s ‘political status’ — its relationship with the US federal
government.36 The Puerto Rico State Elections Commission subsequently issued certified election results: for
question 1, when asked if Puerto Rico should retain its current status, 53.97 percent answered No; 46.03 percent
answered Yes.; For question 2, when asked to select among the three listed status options, 61.16 percent chose
Statehood; 33.34 percent chose ‘Sovereign Free Associated State,’ and 5.49 percent chose Independence.
But whether these results accurately reflected both voter sentiment and all available policy choices was
immediately challenged. Debate focused on whether almost 500,000 blank answers to the second question
should be included in the total tally, thereby affecting whether any option received a majority (Congressional
Research Service, 2013). A resolution approved by the territorial legislature contended that the results were
‘inconclusive’. The governor endorsed this resolution (Congressional Research Service, 2013).
There was a further status referendum in Puerto Rico in 2017. Once again, the referendum had three options:
becoming a state of the United States (US), independence/free association, or maintaining the current territorial
status. In what was presented as a ‘landslide’ by pro-statehood supporters, 93 percent voters chose statehood. The
turnout was, however, a historically low figure of 23 percent. This figure was attributed to a boycott led by parties
opposed to statehood and unhappy with the choices presented in the question. This was the fifth referendum on
status in Puerto Rico, yet the constitutional position of the territory is arguably as unresolved as ever.37
In other words, a referendum question that is ostensibly designed to provide constitutional clarity can sometimes
achieve the opposite. From this perspective, the Scottish question, which makes the core choice clear, appears
the model of good practice in written form. When there are issues of literacy or linguistic diversity, the Sudanese
option may be the best of all:
Figure 1: Voting form for South Sudan Independence Referendum

No question can be perfect. Even with this pictogram, the unity ‘solidarity’ option might seem inherently more
attractive than the negative separation ‘stop’. In other referendums both sides have struggled to get the positive
Yes response to their option rather than the negative No. Nevertheless, something like the Sudanese option —
properly deliberated on in the Bougainville context — offers a simple and effective template.
The BPA also leaves the way open for other ‘options’ and more complex questions. For example, the Bougainville
BBC News (2012, 7 November). Puerto Rico wants to become the 51st state of the US. http://www.bbc.co.uk/news/world-uscanada-20238272
37
New York Times (2017, 11 June). 23 percent of Puerto Ricans vote in referendum, 97 percdent of them for statehood.
https://www.nytimes.com/2017/06/11/us/puerto-ricans-vote-on-the-question-of-statehood.html
36
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Referendum Communications Committee (2016b) Fact Sheet on the referendum outlines six possible options.38
However, multiple options create obvious complications in deciding how to interpret the result and the thresholds
required for any one option to be declared the preferred outcome. For these reasons, it is often assumed, and we
would endorse, that the referendum should offer a straight Yes or No on some form of autonomy or some form
of independence. The spirit of the BPA clearly implies an acceptance or rejection of independence and this is
the choice that should be offered. This form of clear choice was agreed by the two governments at the Octoer
2018 JSB in the form: ‘Do you agree for Bougainville to have: 1. Greater Autonomy; 2. Independence’ (PNG
& ABG 2018).39
2.2.2

Eligibility to vote: referendum franchise

Although apparently now resolved in Bougainville, in comparative situations, the issue of franchise (criteria for
eligibility to vote) has been the fundamental sticking point in a referendum process.The peace process in Western
Sahara stalled with the failure to agree on the franchise for the referendum on independence.40 Likewise in
Sudan, the Abyei referendum was not held despite a stipulation in the Comprehensive Peace Agreement (CPA)
that it be held simultaneously with the South Sudan referendum. Fortunately, the BPA already broadly defines
the franchise for the Bougainville referendum.41 Nevertheless, it should be recognised that referendums have
often been important in creatively addressing issues of inclusion in franchise. For example, self-determination
referendums regarding state borders following the Treaty of Versailles and the end of World War 1, were some of
the first in Europe to extend the franchise to women (Knopp, 2002). In the recent referendum on independence
in Scotland, the franchise was extended below the age of 18, to voters aged 16 and 17, and this age limit has now
been retained for elections to the Scottish Parliament and councils.
Beyond these issues of inclusion, there tend to be tensions around the ‘reach’ of the franchise in terms of those
living outside the state. For example, the referendum franchise proved controversial in Montenegro in 2006.
This was based on the constitution of Serbia and Montenegro, which stated that Montenegrins living within
Serbia registered to vote within Serbia should be prohibited from voting in the referendum because that would
give them two votes and privilege them vis-a-vis other citizens of the unified state.
Referendums have responded to contexts with embedded diasporas particularly where conflict has been in
part responsible for displacement: migrants and exiles are often understood to form a core part of national
community. Thus, it may be very important to include widespread diaspora communities in the franchise. In
South Sudan, for example, polling stations were set up in eight countries with large South Sudanese populations,
namely Australia, Canada, Egypt, Ethiopia, Kenya, Uganda, the UK and the US. In the US alone polling
booths were opened in eight states: Arizona, Illinois, Massachusetts, Nebraska, , Texas, Tennessee, , Virginia, and
Washington. Similar polling booths were set up in the Canadian cities of Calgary and Toronto.
The BPA recognised the importance of this element in the franchise in specifying that the process of
‘Bougainvilleans outside of Bougainville’ (‘BoBs’) voting would need to be agreed following consultation. The
Agreed Minutes of the JSB from June 2018 indicate that BoBs will have a vote.
2.2.3

Other referendum process issues

The BRC will have to address other questions beyond the question of eligibility to vote. These include:
These were: 1. continue the current autonomy arrangements; 2. a level of autonomy greater than under the current arrangements;
3. free association with PNG; 4. independence to be gradually attained over a period of years; 5. immediate independence, if there
is sufficient capacity in Bougainville and if agreed by the National Government; 6. deferring a decision on independence until after
another referendum is held. The Conflict Dynamics International analysis (2010) of possible futures for relationships in Sudan after
the South Sudan referendum provides a useful overview of the possibilities contained in what appears a binary vote.
39
This wording confirms that there cannot be a vote for the ‘status quo’ – it juxtaposes ‘independence’ with ‘greater autonomy’ (our
emphasis.)
40
See UN Mission for the Referendum in Western Sahara. https://minurso.unmissions.org/; BBC News(2018, 14 May). Western
Sahara profile . https://www.bbc.co.uk/news/world-africa-14115273
41
‘Eligibility to vote in the referendum will be the same as for national elections in Bougainville plus non-resident Bougainvilleans
(detailed criteria to be finalised through consultation)’ (BPA Para. 315).
38

20

•

providing information to voters on the issues and ensuring that voters understand the issues;

•

establishing funding and spending limits on political interventions in the period immediately preceding the
referendum;

•

establishing protocols on the use of social media to influence outcomes (covert and overt practices, and
transparency of resources).

A key element in this is voter education. In East Timor, the UN conducted a series of education workshops to
encourage — and educate — people about the principle of voting. They were, of course, not telling people which
way to vote in the referendum but rather showing that voting was an important right and duty and making sure
that people understood the practical process of voting.
Ireland also provides an important template. The Irish Referendum Commission is an independent body that
explains the subject matter of referendum proposals, promotes public awareness of a referendum, and encourages
the electorate to vote.42
This challenge may, however, be broader than simple awareness raising about the vote. For example, while
women can vote, the US Department of State reported gender equality issues (in PNG parliamentary elections)
that the referendum may wish to consider with regard to Bougainville (although it is famous in PNG for its more
matrilineal culture):
the deeply rooted patriarchal culture impeded women’s full participation in political life. The
political participation of women was often limited, since there were social expectations for them
to vote along tribal and family lines. (US Department of State, 2016: Executive Summary 13)
Some of these same pressures may of course have impacted on men’s exercise of their vote. However, a referendum
education campaign should target women and men differently and encourage women to use the franchise (Page,
2012). Efforts in the 2015 regional elections in Bougainville showed strong success in outreach to women,
increasing the number of women elected (Baker, 2015). Another key element in terms of the exercise of the vote
relates to the importance of secrecy of the vote. Secrecy in general is frowned upon in Bougainville, and it has
been suggested that the 2015 ABG elections had many examples where the secrecy of the vote was needlessly
violated.
These kinds of ongoing referendum process issues place a key responsibility on the BRC and it is vitally important
that its work is properly resourced and facilitated by both ABG and GoPNG, and by international donors
supportive of the process.43 We return to this issue in further detail in the ‘referendum coordination’ discussion
in Chapter 4. It bears emphasis, however, that there are plenty of policy resources that could be useful in
supporting an effective referendum in Bougainville. While the commitments of the Venice Commission Codes
of Good Practice in Electoral Matters (2003) and of Referendums (2005, 2007) are Eurocentric, they have a
more universal application and should provide helpful context in the Bougainville referendum. The Code of
Good Practice in Electoral Matters suggests:
Compliance with the five underlying principles of the European electoral heritage (universal,
equal, free, secret and direct suffrage) is essential for democracy. It enables democracy to be
expressed in different ways but within certain limits . . . First, fundamental rights must be
respected; and second, the stability of the rules must be such as to exclude any suspicion
of manipulation. Lastly, the procedural framework must allow the rules laid down to be
implemented effectively. (2003, p. 32–3)
The Venice Commission also provides a useful blueprint for procedural safeguards (2003, p. 26–32). These
include issues already addressed in the BPA, but the guidelines provide some important additional context:
‘organisations of elections by an impartial body’, ‘observation of elections’, ‘an effective system of appeal’,
[Irish] Referendum Commission https://www.refcom.ie/
The support of New Zealand for the BRSP, funded to the tune of $1 million, to resource PNG, ARoB, and UNDP to support the
BRC to deliver an effective referendum is clearly a start, but further support and resourcing is needed (UNDP, 2018).
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‘organisation and operation of polling stations’, ‘funding’, and ‘security’. We commend all of these to the BRC.

2.3

Summary and recommendations

As we have seen, the ideal referendum outcome is one where there is a clear majority that unambiguously
demonstrates the ‘settled will of the Bougainville people’ on the future of Bougainville. However, identifying
mechanisms that would guarantee such an outcome is difficult and often complex. Certainly, a simple majority,
without a vote or turnout threshold, won by a narrow margin, is often seen as less legitimate than a vote won by
a large margin. However, as our earlier Brexit and Scottish referendum examples demonstrated, if the vote has
been transparently free and fair and the referendum properly conducted, even a narrow margin should attain
sufficient legitimacy to be implemented.44 However, as we will see in the next chapter, there are nonetheless
political consequences — notably a tendency for the core issue voted on to remain unsettled and subject to high
levels of political challenge.
We agree with the conclusions of the other PNG NRI studies that have underlined that a strong referendum
process can help avoid questioning of the legitimacy of the result. Using international standards and international
support, the process of referendum design should ideally also be a deliberative one within Bougainville — the
initial BPA framework itself having come out of many years of internal discussions as well as the negotiations
with PNG. This is perhaps the most effective intervention that can be made in terms of legitimacy of outcome.
Beyond this, we make the following recommendations on the referendum process and legitimacy of outcome:
First, we concur with other NRI referendum studies, that the good conduct of a transparently free and fair
election is a necessary pre-condition of a legitimate and peaceful outcome, although will not guarantee
such an outcome (see further Ellis, 2018; Qvortrup, 2018).
Second, we suggest that the Venice Commission arguments against thresholds are accepted, and the parties
support a simple majority verdict without any further turnout or voter threshold, or any geographic
double majority.
Third, the ABG and GoPNG should nonetheless also recognise that the legitimacy and durability of the
outcome will be affected both by the turnout and the extent of the majority in favour of the winning
outcome and anticipate how to address this in their political and social responses to the referendum.
Fourth, it is important that ABG and GoPNG and their electoral commissions — alongside the BRC and
the JSB — work together to construct a referendum within the parameters of the BPA and two constitutions
and deliver a process that is as robust as possible.45
Fifth, public consultation on the conduct of the referendum in Bougainville is very important to ensuring
good conduct of the referendum and support for its outcome. This should include:
a. Deliberative consultation on the referendum question
b. Information on newly agreed eligibility to vote criteria and its justification
Sixth, it is also important that best practice on clarity of question is followed, with the input of independent
advice from the BRC, and relevant international organisations. While multiple options for Bougainville’s
future are possible, the timing and the difficulties of deciding outcomes in multi-option referendums
increasingly mitigate against more than a binary choice between autonomy and independence.
Seventh, it may be useful to have some sort of external non-armed international security presence to
provide reassurance during the referendum, as was used during the peace process.
The Québec referendum of 1995 also demonstrates how a very narrow (less than 1%) margin was sufficient in the context of a
second vote.
45
There was clear evidence of this happening in their joint presentations at the NRI Conference. But it was also made clear
that significant challenges remain. The UNDP presentation on the subject made starkly clear the need for urgency to meet the
remaining deadlines to make ARoB and PNG ‘referendum-ready’.
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Ch. 3 Possible political, social and economic
futures

In this chapter we address the political, social and economic consequences of the referendum in turn, first
anticipating a pro-autonomy vote, and second anticipating a pro-independence vote. The referendum, whatever
its result, will have profound political, economic and social consequences. We use comparative examples to
anticipate some of these consequences. We suggest ways to use preparation for the referendum to ‘pre-mitigate’
potential adverse consequences, including a recourse to violence. The comparative post-conflict examples of
independence referendums in South Sudan and East Timor provide a sobering warning against complacency as
regards violence (although East Timor unlike South Sudan, did eventually provide a transformative beginning).
We do not attempt a detailed anticipation of all possible post-referendum political dynamics in Bougainville.
That level of assessment is beyond the scope of this report, and best made by those in-country. Rather we focus,
as our terms of reference require, on using comparative experience to consider the types of political, social and
economic dynamic that tend to unfold after similar referendums. We also review how these should inform
thinking within Bougainville and PNG on how to manage the referendum outcome in the Bougainville context.

3.1

Possible futures

Our terms of reference asked us to explore the political, economic, and social ramifications of Bougainville either
voting in favour of remaining an autonomous region of PNG or in favour of becoming a fully independent state.
Furthermore, the terms of reference asked for both short-term and long-term implications of these two possible
outcomes to be addressed.
We consider the political, economic and social ramifications of the referendum in turn, considering within each
section, first how these issues may play out consequent to an ‘anti-independence’ vote, and how they may play
out consequent to a ‘pro-independence’ vote. In so doing, we consider three sets of relationships within and
between Bougainville and PNG:
•

relationships between Bougainville and PNG;

•

relationships within Bougainville;

•

relationships within PNG.

Discussion of two possible outcomes, of course, assumes that there will be a binary question, and no ‘third
option’ on the referendum ballot paper. This format was confirmed by the special meeting of the JSB in October
2018 (PNG & ABG 2018).
While we consider political, economic and social issues in turn for the sake of clarity, in practice these three sets
of issues are deeply intertwined. Economic crisis developing as a result of the referendum process or outcome
would be likely to affect social relationships and have political consequences. A politically and socially contested
referendum outcome — particularly if involving renewed violence — would be likely to have negative economic
consequences.

3.2

Political implications of the referendum

The Bougainville referendum has a distinctive context and peculiarities, which constrain the application of any
comparative examples.
The referendum provisions reflected a carefully crafted compromise that was key to the achievement of the BPA.
Linking agreement to an interim autonomy to a future referendum on independence created a compromise
between the Bougainville aspiration of independent statehood and the aspiration of GoPNG to unity. The
compromise enabled parties within Bougainville to unite to achieve the peace agreement, and enabled PNG
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to find a compromise with Bougainville (Wallis 2012, 2013a, 2013b; Wolfers, 2007; Regan, 2010, 2016).
Linking immediate autonomy to a future referendum on independence left the future status of Bougainville
open, meaning that all parties could sign-up to the compromise. The BPA in a sense put in place an ‘agreement
to disagree’, by postponing the disagreement in the hope that it might be reshaped or even eliminated by a period
of peaceful autonomy. The referendum, whatever its outcome, forces that specific compromise to come to an
end and the relationship between Bougainville and PNG to be revisited. The referendum will move Bougainville
from a temporary autonomous status, to some other more permanent status, whether that is continued autonomy
or independence, or some other status ‘between the two’ that could be fashioned (discussed further below).
The notion of the ‘institutional memory’ of this aspect of the BPA was addressed by many contributors to
the NRI Conference. Many were keen to remind participants of the importance of the ‘historic compromise’
involved on all sides. A key element in this process was the broad recognition that the violence attendant on
the crisis had profoundly negative effects in both Bougainville and PNG. Thus, the compromises made by all
sides in the BPA were grounded in the immediacy of the brutality of the conflict. There was a general feeling
that some of that history had been forgotten, especially on the GoPNG side, which has seen an almost complete
change of personnel in government and civil service in the interim. Many of those people who were central to
the peace process are now dead or retired or working in other spheres.46 The NRI Conference made a major
contribution to ‘reawakening’ the institutional memory and drawing on the testimony of key BPA participants
from all sides — including Sir Moi Avei and President Momis. There is, however, need to keep emphasising
that the referendum constitutes a key mechanism in a still-fragile peace process rather than an abstract exercise in
constitutional reflection.
However, there was a second aspect to the referendum compromise. The PNG Constitution, in provisions
replicated in the Bougainville Constitution, has a reference to implementation. Article 342 provides:
(1) The National Government and the Bougainville Government shall consult over the results
of the Referendum.
(2) Subject to the consultation referred to Subsection (1), the Minister responsible for the
Bougainville Referendum shall table the results of the Referendum in the National Parliament
and the Speaker of the National Parliament shall furnish to the Bougainville Executive a copy
of the minutes of the relevant proceedings and of any decision made in the National Parliament
regarding the Referendum.
It also frames the resolution of differences in Article 343:
Any differences between the National Government and the Bougainville Government in relation
to the Referendum shall be resolved in accordance with the dispute resolution procedure.
As Ghai and Regan, who were close to the negotiations, note:
The non-binding outcome of the referendum was contrary to the strong position of the
Bougainvilleans for the first 18 months of the negotiations on political agreement. It was an
issue on which they eventually compromised, under international pressure, in order to persuade
the national government to agree to a constitutionally guaranteed referendum. They did so in the
belief that, if they could unify Bougainvilleans and achieve a very high vote for independence,
then, provided that the international community remained interested and involved, the PNG
government would find it difficult to ignore the result. For its part the national government
agreed not just because of international pressure, but also because it could argue that a nonbinding referendum did not undermine its sovereignty, and it would have 10 to 15 years to
demonstrate to Bougainvilleans that it would be in their interests to vote against independence.
GoPNG was represented at the signing of the BPA by Sir Mekere Morauta as Prime Minister and Sir Moi Avei as Minister for
Bougainville Affairs.
46
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(2006, p. 599–600).47
The commitment to a non-binding referendum has further introduced an element of ambiguity into the
referendum process, because it encourages Bougainvilleans to believe that their choice will determine the outcome,
and the GoPNG to believe that the PNG Parliament will determine it. According to Regan, the compromise
was proposed by the Australian High Commissioner to PNG in 2000 as a compromise ‘intended to remove the
immediate sources of tension and defer a decision on the most contentious issue’ of the referendum until a point
when trust had been built and a new understanding able to be reached (2016, p. 7–8). Bougainvilleans won a
constitutionally guaranteed referendum but lost a commitment to it being binding. Concerns, however, were
offset by a sense of international assurance that as in East Timor once the people voted in favour of independence
the international community would ensure that the vote was honoured. PNG conceded the referendum while
getting a right of decision over the final outcome, and also felt that it would have Australian backing for its
sovereign decision if it were to reject an independence outcome. As we will address, while this ambiguity may
have been constructive in enabling the agreement to be signed, it now raises risks for a smooth and peaceful
referendum and implementation outcome. We make a strong recommendation that the two governments
and international actors should adopt clearer positions as regards implementation as part of the referendum
preparations.48
Put generally, the political outcome risk is that without significant statecraft (skilful political management), the
parties will be forced back into political disagreement, political instability and even risk violent conflict even
though the referendum is a fulfilment of the BPA. This is because the referendum will require one of the parties
to now accept an outcome on which they could only agree to disagree in 2001. Managing the referendum
outcome will involve re-managing the disputes at the centre of the original peace process and trying to find a
consensus way forward that will bring the ABG and other Bougainvillean interests, and the GoPNG, to a new
understanding of their relationships capable of sustaining peaceful co-existence.
Whatever the outcome of the Bougainville vote, comparative experience from similar referendums suggest
that both predictable and unpredictable political consequences will follow. No matter what the result of the
referendum, the following political consequences are likely to require to be addressed.
Managing ongoing unsettlement. Following referendums on secession, matters to be resolved are rarely
definitively ‘settled’. Contrary to the rhetoric surrounding referendums as a tool ‘to decide’ a country’s status,
referendums rarely resolve contested issues such as disputed sovereignty in one moment. Even if the referendum
outcome (of either autonomy or independence) is accepted by both governments and the people as legitimate
and to be implemented, the underlying deep division over sovereign aspirations would be likely to persist and
require to be managed on an ongoing basis. The referendum will not dissolve all aspirations to Bougainville or
PNG sovereignty. At a practical level also, there will be short-term and longterm uncertainties to implementing
either result and moving to a new permanent status for Bougainville. Both autonomy and independence would
be likely to require ongoing cooperation in the short and long term.
Engaging in political and constitutional revision. Post-referendum implementation of a permanent autonomy
or independence, or any other alternative posed, will require revision of the political and legal structure of both
Bougainville and PNG: Bougainville will be reconstituted as either a newly permanent autonomous region or a
new state — and both will require some new constitutional thinking. At a prosaic level, in addition to measures
needed to implement the outcome, both constitutions have copious transitional provisions including those
dealing with the referendum itself, which will need to be removed or replaced over time.
Dealing with unpredictable political fallout. Referendums, even when peacefully agreed and held, often give
rise to unpredictable political dynamics. If the vote appears to be very close as the referendum nears, both sides
may significantly shift their positions during the campaign, and a close outcome will create pressure to provide
For a detailed discussion of the political dynamics and the role of Australian commitments in this process, see Regan (2016).
The special meeting of the JSB in October 2018 reconfirmed the core process: ‘The Referendum Process is: 1. People vote; 2.
National Government and the ABG consult; 3. National Parliament decides’ (PNG & ABG 2018).
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some sort of political accommodation of those who ‘lost’. Even where the consequences of a vote seem clear, in
practice political events on the ground can reshape them even as the referendum process unfolds.
In the sections that follow we trace how these consequences could be expected to play out after a vote for
autonomy or independence.
3.2.1

Political consequences of a vote for autonomy

As noted in Chapter 2, at time of writing some commentators are suggesting that it is more likely that Bougainville
will opt for independence than not, although it is often suggested that any referendum process has a ‘conservative
bias’ that favours the ‘status quo’ outcome (International IDEA, 2014, p. 12; see also Kahneman et al., 1991).
An outcome that affirms Bougainville should remain an autonomous region of PNG is sometimes framed as
a ‘status quo’ option that suggests that ‘nothing will change’. However, several political changes are required
while others are very likely as we discuss further below. Moreover, the referendum process itself may radically
reconfigure different elements of political, economic and social reality, as evidence from the previous four
referendums which have affirmed the status quo and decided against secession illustrate.49
3.2.1.1 Managing unsettlement
The referendums that decided against independence —Scotland 2014, Nevis 1998, and Québec 1980 and
1995 — all offer a perspective on what might happen in Bougainville following the rejection of independence.
The first point is that the issue of separatism is far from resolved in any of these regions. In Scotland the
pro-independence SNP remains in power, while in Nevis and in Canada secessionist movements still play an
important part in regional politics.50 In Québec, in the immediate aftermath of a failed vote for independence in
1980 the Canadian government moved to offer a revised federalism during the campaign, and post referendum
led to the Meech Lake Accord (1987), and the Charlottestown Accord (1992), to increase the status of Québec.
Neither of these initiatives prevented a second referendum being called in 1995, which was much more narrowly
defeated (50.58% to 49.42%). Referendums can also unsettle relationships within the entity for which secession
is sought. The 1980 vote in Québec forced a division between ‘hard’ and ‘soft’ nationalists, which divided them
for the first time. This type of internal division can be another consequence of the referendum in Bougainville.
For example, the rejection of reunification in the 2004 referendum in Cyprus left the island in limbo — as
neither two separate states nor a unified country. In Scotland, despite SNP campaign rhetoric that the vote
was a ‘once-in-a-generation’ vote, the closeness of the result saw a post-referendum rise in support for another
referendum (more below). Two years later the Brexit vote (carried in the UK, but with 62 percent to 38 percent
in favour of continued EU membership in Scotland), has left the question of a second referendum in the
immediate future firmly on the political table.51
Unsettlement may also take hold regarding the wider PNG constitutional order. As Wolfers (2007) notes, the
BPA arrangements were not part of a general move by PNG to ‘asymmetrical federalism’; rather, they were specific
and constitutionally distinctive arrangements for ending the conflict. However, other provinces in PNG make
claims for autonomy, which may become amplified by a permanent autonomous settlement for Bougainville.52
It is notable that Canada revised its entire constitutional order rather than only its relationship with Québec after
the 1980 referendum (although with considerable emphasis on individual rather than regional/group rights).
Similarly, the settlement in Northern Ireland, although propelled as a peace process solution, was ultimately
enabled by a broader political settlement in the UK that also provided for referendums for devolution in Scotland
and Wales (both similarly successful).
See BRRP research report No. 4 for a broader discussion of possible autonomy models for Bougainville (Kössler et al., 2018).
BBC News (2014, 8 September). Neverendum referendum: voting on independence, Quebec-style. http://www.bbc.co.uk/news/
magazine-29077213, although in general the force of nationalist parties has been somewhat reduced in Canada.
51
BBC News (2018, 5 May). Tens of thousands march for Scottish independence. http://www.bbc.co.uk/news/uk-scotlandscotland-politics-44005360
52
At time of writing, there has been talk of increased autonomy for provinces who have watched Bougainville’s autonomy with
interest, see ‘New Ireland, Enga and East New Britain ready for greater autonomy’, https://postcourier.com.pg/new-ireland-engaeast-new-britain-ready-greater-autonomy/
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While the possibilities of a broader pressure to reshape provincial powers within PNG more broadly may seem
undesirable to the GoPNG, there is a good argument for central states embracing the opportunity presented by
a major event such as a referendum to deal with a broader range of discontents. It is worth noting that in both
the Québec and Northern Irish examples, the move to accommodate the ‘troublesome’ regions, in fact led to a
very constructive constitutional re-configuration for the country as a whole that was embraced by the central
state and led to a better quality of democracy that in fact served more to unify than to fragment both states.
Despite the failure of referendums to definitively ‘settle’ the issue in favour of the status quo, it is important to
note that this unsettlement is an increasing feature of all constitutional orders and is something that does not
need to fundamentally destabilise either Bougainville or PNG. Deep political contestation is a feature of all
states, and the key issue is whether the political and constitutional arrangements enable this contestation to be
dealt with peacefully. All the regions discussed above were relatively successful at managing the consequences of
the referendum outcome, although it left an unsettled after-terrain. These types of outcome can, however, only
be managed politically by a measure of negotiation and statecraft.
3.2.1.2 Engaging in political and constitutional revision
A referendum outcome of autonomy would involve the need to rework the constitutional framework relating
to Bougainville. At the very least, the transitional elements of the PNG Constitution and the Bougainville
Constitution and related Organic Law on Peacebuilding would at some point need to be revised at the technical
level of removing or reworking the transitional elements, including references to the holding of the referendum
itself. More substantively, however, as noted in the introduction, a referendum vote against independence in
a sense creates a new Bougainville just as much as independence. It creates the need to move from the BPA
provision of a temporary autonomy, to an indefinite and even permanent autonomous relationship.
The PNG Constitution, Article 345, provides for amendment of the measures relating to Bougainville,
which require joint government consultation, and a two-thirds majority of the PNG legislature, and a vote
of the Bougainville legislature (two-thirds majority where the amendment is to the referendum provisions,
and majority support for amendment of any of the other provisions relating to Bougainville). These ‘double
entrenchment’ measures are also provided for in Article 217 of the Bougainville Constitution, and mean that a
level of cooperation and agreement will be required for any post-referendum constitutional amendments. They
also mean that neither the ABG or the GoPNG can change the BPA arrangements as implemented in the two
constitutions, unless the other agrees. A measure of cooperation and agreement will therefore be needed to
change either constitution in accordance with these weightings, post referendum (Wolfers, 2007, p. 95).
Revising the two constitutions should prompt a deeper constitutional re-think ideally in line with the underlying
BPA impetus of improving the relationship between Bougainville and PNG, alongside improving the life and
relationships between Bougainvilleans more generally. Given the divisiveness that typically accompanies any
referendum relating to identity and sovereignty, there is, however, something to be said for not rushing into
even a ‘technical clean up’ of the constitutional arrangements immediately post any autonomy outcome. At the
least, a vote for autonomy will require public and political deliberation about how Bougainville’s autonomous
status should be captured symbolically in each constitution, and whether and how it may need revision. It will
be necessary to re-envision autonomy as a permanent (or at least indefinite) political settlement, rather than a
time-limited status. The referendum provides an opportunity to revisit elements of autonomy that have not been
working well. The following are examples.
•

Commentary has indicated that the transfer of powers mechanism has not worked well.

•

As we consider further in the economic issues section, the constitutional provision for fiscal self-governance
perhaps would need to be revisited (see further Chand, 2018). There are arguments that one of the benefits
of being connected to a larger state is that it enables pooling and sharing resources across PNG which could
be used to boost development in Bougainville. In a context where autonomy is to be a more permanent
status, there may be less reason for the central state to insist on complete fiscal self-reliance, and less reason
for Bougainvilleans to aspire to fiscal self-reliance.
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•

Another issue will be whether there should there be provision for further independence referendums. It
can be good practice to leave these issues of fundamental disagreement over sovereignty open to future
revision, even if this is unattractive to the central state’s wish for finality. Although constitutional rights to
secession are the exception, they are provided for in other contexts in which consent to the state in its current
formation is fragile. In Northern Ireland, for example, there has always been provision for a referendum
on the constitutional status of Northern Ireland in terms of British or Irish unity, and this was carried into
the Good Friday Agreement, and put into the implementing legislation — the Northern Ireland Act 1998
as described further below. St Kitts and Nevis still provide for a constitutional right to secession that leaves
both parts feeling more secure in unity. Similarly, in Ethiopia providing a permanent constitutional right to
secession enabled the creation of a multi-ethnic federal state.

•

The need to make constitutional and political changes could open a broader conversation within
Bougainville as to a vision for the future; or even a broader conversation within PNG, regarding plurinational
accommodation of different nations and identities within one state.

•

There are also other unfinished aspects of the peace process, such as what to do about truth and accountability
for the past conflict-related violations and how to strengthen rule of law institutions.

Ideally, both governments should set out their vision of the future relationship between Bougainville and PNG
that will follow a vote for autonomy, as we address further in our recommendations at the chapter’s end.
3.2.1.3 Dealing with unpredictable political fallout
Political dynamics within Bougainville may change in unpredictable ways because of the referendum campaign
itself. First, the commitments of either government to post-referendum outcomes can change during the
campaign itself. n the 1980 referendum in Québec, for example, as polls narrowed shortly before the vote,
then Canadian Prime Minister Trudeau stated that he would interpret a vote for the No as a mandate to renew
federalism and change the constitution and would make sure his MPs’ seats were on the line to ensure the
promise was kept. This was influential in ensuring the defeat of the independence vote, and Trudeau moved
forward with constitutional reform culminating in the new 1982 Constitution, where the Constitution also
focused on individual rights.
Similarly in Scotland, as polls showed a sharp narrowing between Yes and No votes in the final days of the
campaign, the UK (unionist) parties published a statement known as ‘the Vow’, which promised the permanence
of the Scottish Parliament, a reference to its sovereignty, and increased powers for Scotland.53 Immediately after
the referendum this promise was kept and a commission established to translate this commitment into legislative
proposals, leading to a revision of the Scotland Act 1998 to incorporate these changes.54 These commitments
brought the unionist position significantly closer to the independence position, not least because the Scottish
Government had published a white paper indicating that in key areas — defence, diplomatic missions, the
head of state, currency and banking — it wished to have shared arrangements with the rest of the UK even post
independence (Scottish Government, 2013).
The UK government had refused to tolerate the idea of a ‘third question’ on the ballot paper, framed around
offering a midway between independence and union of increased devolution (known as ‘devo-max’) — the
option that polls consistently showed was the most popular option with voters. Ironically, by the time of the vote
‘the Vow’ meant that the options on offer in the ballot box were between independence and ‘devo-max’, with the
status quo form of union effectively the only option not on offer.
Similarly, the immediate aftermath of the referendum can see politics change significantly. In Scotland- —
surprisingly for many — the No vote greatly increased the popularity of the pro-Yes political parties in the
immediate aftermath of the agreement. There was a huge surge to join the main pro-independence parties
‘The Vow’ was a joint statement by the leaders of the three main UK unionist parties promising more powers for Scotland in
the event of a No vote. These included a promise that extensive new devolved powers would be delivered. See BBC News (2014, 1
October). What now for ‘the vow’?. https://www.bbc.co.uk/news/uk-scotland-29443603
54
see the Smith Commission, http://www.gov.scot/Topics/constitution/smith-commission
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while the Scottish Labour Party — the dominant pro-union party — entered a period of meltdown and abrupt
decline. Despite the subsequent, No vote on independence, the pro-independence SNP won 56 of the 59
seats contested in Scotland in the 2015 UK General Election less than a year after the referendum vote against
independence. In other words, a political victory for the status quo’ in the referendum still resulted in a markedly
changed political landscape.
3.2.2

Political consequences of a vote for independence

These same issues will come into play, even more sharply, in the context of a vote for independence.
3.2.2.1 Managing unsettlement
A vote for independence would even more obviously trigger an immediate unsettlement of the status quo. The
procedures described in the Bougainville and PNG constitutions and Bougainville Organic Law on Peacebuilding
2002 would kick in, including the BPA’s stated requirement for the parties to ‘consult’ over the result and that
the outcome be subjected to ‘ratification (final decision-making authority) of the National Parliament’. The
ambiguity over whether and how the outcome was to be implemented could create immediate uncertainty and
dispute as to what the referendum’s significance was, which could potentially destabilise relationships between
the two governments, and perhaps also within Bougainville. This would be further exacerbated if the two
governments found themselves in strong disagreement over how to proceed. However, this period also creates an
opportunity for the two governments to reach a positive way forward.
In the Bougainville context, our NRI-convened discussions and responses to drafts of the report revealed a level
of international reluctance to take any clear public position in relation to the implementation of the outcome,
and a lack of engagement regarding the significance of a vote for independence. The constitutional provision
leaving implementation to the PNG Parliament affirms the sovereignty of PNG and the primacy of the national
law making body in the final outcome decision. However, this does not mean that an independence vote is
almost completely meaningless. The Bougainville vote was sometimes compared by international actors to the
moves of the Catalans and the Kurds to unilaterally hold votes on independence. However, this comparison
underestimates the differences in the Bougainville case and the strong political democratic imperative to
implement the referendum result in some form. In both those cases, and indeed in Québec in 1980, the national
constitutions did not provide for a referendum, the referendums were organised at the regional level in defiance
of the state, and indeed the central state asserted that the referendums violated the constitution. In contrast in
Bougainville the vote for independence would not in any sense be a ‘unilateral’ move by a sub-state autonomous
region to hold a somewhat irregular referendum. In Bougainville the referendum will be lawful and, more than
that, constitutionally required to be held to give fulfilment to an agreed peace agreement supported by the ARoB
and GoPNG and international friends of the peace process. There is considerable international support for the
referendum’s good conduct.
Comparative examples illustrate that referendums held with the consent and participation of the national
government carry a clear impetus to implement – albeit not necessarily through a full and immediate grant of
statehood. The Canadian Supreme Court even found such an impetus would be present in the case of a unilateral
vote for secession by Québec, despite the fact the Canadian Constitution does not permit for unilateral secession,
because the Constitution’s commitment to democracy would demand a response. Their judgement has been
widely internationally heralded as stating an internationally accepted democratic imperative for a government
to respond to a referendum of this nature and it is worth quoting the relevant part as relevant to Bougainville:
The democratic vote, by however strong a majority, would have no legal effect on its own and
could not push aside the principles of federalism and the rule of law, the rights of individuals
and minorities, or the operation of democracy in the other provinces or in Canada as a whole.
Democratic rights under the Constitution cannot be divorced from constitutional obligations.
Nor, however, can the reverse proposition be accepted: the continued existence and operation of the
Canadian constitutional order could not be indifferent to a clear expression of a clear majority of
Québecers that they no longer wish to remain in Canada. The other provinces and the federal
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government would have no basis to deny the right of the government of Québec to pursue
secession should a clear majority of the people of Québec choose that goal, so long as in doing
so, Québec respects the rights of others. The negotiations that followed such a vote would
address the potential act of secession as well as its possible terms should in fact secession proceed.
There would be no conclusions predetermined by law on any issue. Negotiations would need to address
the interests of the other provinces, the federal government and Québec and indeed the rights of all
Canadians both within and outside Québec, and specifically the rights of minorities. (Emphasis
added) (See Reference Re Secession of Québec, [1998] 2 SCR 217.)
The closest example to the Bougainvillean situation in a post-conflict context is perhaps that of East Timor. Here
a referendum on autonomy held in response to years of conflict with Indonesia, was really a de facto vote on
independence because Indonesia had made clear that the alternative to autonomy was independence rather than
the status quo. The referendum was technically not binding as it needed to be voted on by the Indonesian main
legislature (the People’s Consultative Assembly or Majelis Permusyawaratan Rakyat [MPR]) to be implemented.
Although the loss of East Timor was strongly felt and even remained contested within Indonesia, both the
Indonesian government and international actors ultimately operated on the basis that the vote against autonomy
(and by implication for independence) once found to be free and fair, had to be implemented. The MPR affirmed
independence by rescinding Indonesia’s claim over East Timor. This example was understood — with some basis
— to have relevance to the BPA provisions at the time they were negotiated, as noted above; although, in practice
the unfolding of legislative support for implementation in Indonesia was a product of that very specific context.55
The UK position is also illustrative of the impetus to implement in a context where national Parliament
implementation is required. Like the PNG situation, all referendums in the UK are essentially ‘advisory/
consultative’ and require Westminster Parliament legislation to be implemented. Yet, the political imperative to
implement is understood to be a rule of law requirement. The provision for a future referendum in the Northern
Ireland Act 1998 (following the Good Friday Agreement) provides that if the wish expressed by a majority is
that ‘Northern Ireland should cease to be part of the United Kingdom (UK) and form part of a united Ireland’
(but only in such circumstances, it would seem). If the majority does carry the vote, then the Secretary of State
‘shall lay before Parliament such proposals to give effect to that wish as may be agreed between Her Majesty’s
Government in the UK and the Government of Ireland’ (emphasis added, indicating a requirement). Even though
the Westminster Parliament is dominated by unionist parties and could technically deliver a resounding defeat
on implementation, the government would be expected to use its majority to carry this vote and to implement.
Any other outcome would be understood to be illegitimate or even unconstitutional. The UK Brexit vote was
also technically not binding on the UK Parliament, but all parties have worked on the basis that it requires to
be implemented although there were always a range of options for how this could be achieved. It is notable that
pushes against implementation are all framed in terms of a ‘second vote’ or the need for parliamentary approval
for the final agreement with the EU, rather than the idea that the first vote can just be set aside on the grounds
that it was not technically binding.
A vote for independence presented as such and held under a referendum required by the terms of a peace
agreement agreed by national and sub-national representatives, constitutionally enshrined in both constitutions,
and internationally supported to take place, carries clear political and rule of law impetus for the GoPNG
to respond. However, exactly how the vote is implemented remains open to agreement, and considerable
negotiation about how to implement the result would be required. It is important that those voting understand
that a simple swift move to independence is unlikely. It may also be that the two governments would seek to
negotiate a more nuanced and creative modality of implementation than move to a straightforward creation
of two entirely separate states. However, if something other than independence as normally understood is on
offer, we suggest that this should be made clear, ideally both in the referendum question and in the surrounding
In fact, the political dynamics involved in the vote were more complicated than space permits, or than Bougainvilleans are likely
to have been aware of. Authority in East Timor had effectively already passed to the International Force in East Timor rendering
the vote a formality, and the actual vote had also become peripheral to a wider power struggle that marked the collapse of Habibie’s
presidency for other reasons (see further Greenlies & Garran, 2002, p. 300–305).
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information circulated by the two governments. It is not good practice to leave the issue of the consequences of
the referendum until a post-referendum dispute. However painful and difficult, the two governments need to
come to public agreement on what the consequences of an independence vote will be and consider how best to
present this to voters in the form of question asked, and in the surrounding referendum communications. Both
governments should also make their commitments and processes for ratifying and implementing the outcome
clear — ideally on the basis of agreement between them. It is also important to stability that the international
community uses its diplomatic efforts to ensure their expectations of some form of implementation are clear.
They need to signal that there will be support for negotiations and seek to prevent a post-referendum crisis with
a potential for violence to develop— a matter we discuss further below.
Clearly, even with these commitments in place, legislatures as democratic bodies have an unpredictability. The
requirement for the PNG Parliament to ratify injects a secondary process into the referendum and may also see
those who fundamentally disagree with independence exercise any political and legal tools at their disposal to
stop it, including legal challenge. Here current Brexit debates in the UK about whether the government or the
parliament should have the final say on the terms of any Brexit deal with the EU, and the cases litigated up to
Supreme Court level challenging Brexit, show some of the complications of implementing a direct democracy
result in a system set up to make decisions using representative democratic processes.
However, the more the two governments have a shared understanding of their commitments about the referendum
outcome, the more they will be able to manage unpredictable political events. In Colombia in the aftermath
of the failure of the referendum to endorse the peace agreement between the Colombian Government and the
FARC, both parties were able to move the peace process and elements of implementation forward, because their
shared commitments to maintaining peace and stability were so strong.
3.2.2.2 Engaging in political and constitutional revision
A vote for independence will also more obviously impose a need to reconfigure the ARoB politically and
constitutionally. Politically, the referendum as noted, may offer an opportunity to devise a creative solution
which provides Bougainville with the important symbol of sovereignty, but is pragmatic in terms of an ongoing
relationship with PNG. Even with a joint will to implement a vote for independence as just that, both the parties
would still need to come to a complex political agreement regarding:
•

the timing of any transition to independence which cannot happen overnight;

•

a range of state succession issues including equitable division between Bougainville and PNG of assets and
liabilities;

•

whether and how Bougainville and PNG are going to cooperate in the future and even whether any state
functions will be shared (for example shared diplomatic missions or external defence, which are often issues
on which small states partner with larger ones);

•

whether Bougainville will continue to use PNG currency.

There will be a need to re-envision Bougainville as a state or ‘state-like’, rather than a sub-state region in its current
form. If full independence is implemented, this re-envisioning will involve considering how to take up a new
position as a ‘sovereign and equal’ state on the world stage: deciding which international organisations to join;
seeking recognition by other states; and establishing a whole range of diplomatic capacities and functions (treaty
negotiation, defence, international representation abroad). All these activities will be new post-independence. A
referendum campaign for independence may inspire a new sense of Bougainvillean vision, akin say, to the vision
of South Africa following the transition to democracy. However, the risk for an independent Bougainville is that
it might look more like recent secession states: Eritrea, Montenegro, South Sudan, or Timor-Leste. All these
states have faced significant economic and political struggles since their respective independence referendums
that have often eclipsed any notion of a transformative new beginning. Geographical and cultural proximity
aside, the size of the population and the level of development might lead us to assume that an independent
Bougainville would look something like the Solomon Islands, which has also experienced significant challenges
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as an independent state.
In terms of constitutional revision, the Bougainville Constitution is a sub-state constitution, and Bougainville
may need a new independence constitution. However, it is worth pointing out that a significant level of
continuity can be maintained. In terms of its institutions, Bougainville has a significant degree of autonomy
already and has gone through an element of ‘state building’ post the BPA, albeit as an autonomous region rather
than a full state. Bougainville has made a considerable investment in a very indigenous form of constitution
— one that does not simply ‘cut and paste’ from other constitutions or international standards but has been
consulted on and tailored to Bougainville’s specific political, cultural, and contextual traditions (Ghai & Regan,
2006; Wolfers 2007). It has a level of autonomy that is close to statehood. Amending the constitution, at least
to provide a transitional state constitution, could involve relatively minor amendment to the references to PNG
and transitional arrangements, but changes would clearly be required.
Independence would also require both states to consider what post-independence cooperation would look like.
In terms of the new Bougainvillean state’s international relations, as suggested above, it may be that the new state
would decide to continue forms of cooperation with PNG – in a de facto, or actual, associated state manner. The
Scottish Government’s white paper on independence, for example, proposed retaining the British pound as its
currency, retaining the British monarchy, relying on UK defence, and sharing UK embassies.
A need for extensive external financial assistance will mean that an independent Bougainville would be likely to
have severe restrictions on its experience of sovereignty, in terms of international financial institutions, that could
also make it feel more dependent than independent. These factors are likely to bring a sense of impermanence
and ‘unsettledness’ even to post-independence arrangements in what we suggest might be a long and almost
indefinite transition. These realities should be explained in advance to the electorate.
Just as we emphasised the possible discontinuities of a vote for autonomy, it is worth emphasising therefore,
that there may be significant similarities between Bougainville as an autonomous region and Bougainville as
a state, despite the apparently stark (and indeed significant) change in international legal status that a vote for
independence could bring. It is even technically possible that some form of ‘associated state’ status that is hybrid
between autonomy and independence as popularly understood, could be the form of independence explicitly
offered to the electorate by the wording of the question.
3.2.2.3 Dealing with unpredictable political fallout
Independence, as well as autonomy, can bring unpredictable political fallout. This can be in the short term as
set out above, but also in the long term. An initially relatively successful secession of Eritrea from Ethiopia saw
high levels of cooperation (both governments had cooperated to overthrow the previous Ethiopian government),
which meant that the parties left critical issues such as citizenship and economic agreements unagreed, to operate
on trust. When that trust broke down, tensions over these issues, and the lack of agreement on them, helped
trigger a new violent interstate conflict. Similarly, while the referendum went peacefully in South Sudan and did
not trigger — as many had feared — a breakdown of the peace agreement between North and South Sudan,
some few years later independence, and the conflict context that had given rise to it, triggered internal conflict in
South Sudan that proves difficult to resolve to this day. Accordingly, implementing the referendum will require
Bougainville to actively work to carefully manage both relationships between Bougainvilleans in Bougainville,
and between Bougainville and PNG.
3.2.3

Mitigating risks associated with the political outcome of the referendum

Both governments and international supporters of the BPA and the referendum should use the referendum
preparations to mitigate the political risks associated with it.
The commitment of both Bougainvilleans and GoPNG to accept and implement the referendum result is crucial
to a peaceful political outcome. At present, what a vote for autonomy or independence means in terms of
implementation is unclear: the question has not been set, and neither have either of the parties set out their
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vision for either outcome. Binary choices on issues like independence, which involve complex negotiations with
a range of possible outcomes, are often unhelpful politically, even though countries sometimes have a need to
engage in them. Neither have international actors been clear on their expectations as regards implementation of
the referendum. In our view, this carries significant risk that the referendum will be disruptive of relationships
between Bougainville and PNG, and within Bougainville and perhaps even within the PNG more widely in a
worst-case scenario with potential even for conflict (see further our discussion of South Sudan below).
3.2.3.1 The role of the two governments
While good referendum management and a strong joint commitment by both ARoB and PNG governments to
hold the referendum peacefully, ensure a free and fair vote, and implement the outcome in good faith, will do
much to mitigate the risks of instability (see further below), they do not eliminate these risks.
We suggest that given that this is a referendum on Bougainville’s future status, it is advisable for both GoPNG
and the ABG to agree and set out how they envision the political future following a vote in favour of their
preferred option. This is as much a matter of managing wider public expectations and emphasising that the
immediate political outcome will involve the unfolding of further processes, rather than a quick settling of the
sovereignty issue in any simple way. During the referendum campaign both sides have an incentive to reach
out to those beyond their immediate constituencies to win the vote, and so may be inclined to take unilateral
steps to make promises to pre-accommodate communities that are ambivalent about the political outcome they
offer by spelling out enticing offers of an improved autonomy (on the part of PNG), or a very associational or
incremental form of independence (on the part of ABG). There may even be ways to build into the question
some indication of the type of autonomy or independence on offer.
There are, however, few useful comparative examples of how to best set out the vision on offer. It is quite
common — and very useful — to present a non-biased account of the referendum issues at stake before the
electorate; such an account is usually provided by a ‘neutral’ third party. For example, the Irish Referendum
Commission always provides a ‘balanced’ information sheet before the referendum.
The UK Electoral Commission provided such a bundle before the Scottish referendum including information
from both the Yes and No campaigns:56
This was the first occasion on which we included third-party material within a voter information
booklet (the pages from each lead campaigner, as well as the joint statement from both the
Scottish and UK Governments). This carried with it the risk that the content of the booklet
overall might not have been perceived to be neutral. However, the testing of the booklet prior
to production and the subsequent public opinion research showed that the public found the
inclusion of the material to be useful, and the booklet as a whole increased their knowledge of
the voting process. (2014, p. 53)
Provision of neutral information can usefully frame the core questions of a referendum in a balanced way, but
it falls well short of the need for a detailed and critical examination of the issues that need to be addressed and
resolved either side of an independence referendum. It is unlikely to provide the kind of detail that is necessary
to allow a proper assessment or buy-in to independence or autonomy outcomes by ‘the people’ of Bougainville.
Parties can each prepare their own ‘offer’, but in practice referendum dynamics often create an imbalance in
how states and sub-state entities approach the referendum. While would-be independent entities are often keen
to present their alternative state vision, states are often reluctant to put out positions that will be seen to ‘prenegotiate’ the shape of independence, or elaborate an innovative vision for, or even defend, the status quo (and
risk provoking a backlash). They therefore fall back on a more negative approach of emphasising the risks of
moving from the status quo.
This 2014 Scottish Independence Referendum Voting Guide is addended to the UK Electoral Commission report on the
independence referendum and can be viewed online at: https://www.electoralcommission.org.uk/__data/assets/pdf_
file/0010/179812/Scottish-independence-referendum-report.pdf
56
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In the Scottish referendum, for example, the Scottish Government set out a detailed and lengthy white paper
— entitled Scotland’s Future — which indicated its vision for an independent Scotland. The UK government,
however, did not indicate how it would approach independence. Rather, the UK put out position papers that
dealt more technically with the implications of independence — not surprisingly, in a manner that presented
independence negatively and indicated that it would adopt a ‘hard’ negotiating stance.57 While post-referendum
polls indicate that the issues raised by ‘Project Fear’ were critical to the defeat of independence, the effort to
‘scare’ people in Scotland into remaining in the Union at times appeared to make independence more, rather
than less, attractive. As noted already, the UK government was then forced to offer increased devolution to avert
an independence outcome. It might have been better for the UK to just make a unilateral offer of increased
devolution as a post-referendum promise to Scotland clearly from the start.
It could be useful for the ABG and GoPNG to release a joint white paper of common understanding of the
processes that will flow from either referendum outcome. Voters in Bougainville need to be given some sense of the
reality that each of these outcome options entails. One radical option mooted by parties at the NRI Conference
would be to have the GoPNG and the ABG jointly responsible for outlining both options in the run-up to the
referendum. This approach was characterised as the ‘Melanesian way’ of reconciliation and conflict avoidance.58
It might take the form of two co-authored white papers about independence or autonomy or one co-authored
white paper with both options outlined. This would be an unusual approach, but it was signalled widely at the
NRI Conference as desirable, and the June 2018 JSB meeting resolved to establish a Post Referendum Planning
Task Force (Joint Supervisory Body [JSB], 2018, see further below). Such an approach would have the specific
attraction of ‘locking’ both sides into the outcome process and thus binding legitimacy to either outcome and
is to be encouraged.
This move could also help set an international precedent based on a strong jointly asserted ‘Melanesian way’
of reconciliation, which could serve as a template elsewhere in the world. It would avoid the debacle of the
UK Brexit debate by making it clear to voters what both options will mean in practice. The publication of a
joint commitment to work with either outcome, and a timetable for what would change in either scenario post
referendum, would do much to ensure that local expectations were realistic, and set the stage for a smooth postreferendum period. Given the tasks already requiring intergovernmental agreement, and the slow progress of
agreement, the capacity of the two governments to achieve such an agreed approach is a significant question.
3.2.3.2 The role of the international community
The international community, that is third-party states and international and regional organisations, also should
further consider how best to support implementation of the referendum outcome. At present there seems to
be insufficient engagement with just how strong the impetus to implement a pro-independence result is, if
the process is free and fair. This does not mean that states cannot take a position on their preferred outcome
during the campaign. Bodies such as the UN and Pacific Islands Forum should remain neutral.59 But individual
countries may legitimately take a position on outcome. This dynamic has varied with other referendums –
sometimes international actors have remained neutral (as in Sudan and East Timor) or made their preference
very clear, as in Scotland where the US, for example, made its preferences clear. The UK Brexit referendum saw
both EU countries and the US intervene in support of continued EU membership.
Crucially, whether they ‘take sides’ or remain neutral before the vote, the members of the international community
will be looked on to underwrite the outcome even if it is one that they do not agree with, and even if the vote
requires the PNG Parliament approval to be implemented. The stance and signals of the international community
will be crucial to a sense of fair-play within Bougainville and beyond, particularly in the context where the vote
See Office of the Secretary of State for Scotland (2013, updated 2014) Scotland analysis; this brought together ‘all Scotland analysis programme documents, helping to inform the debate about Scotland’s constitutional future’ https://www.gov.uk/government/
collections/scotland-analysis
58
See Narokobi (1983) for an exposition of the ‘Melanesian way’.
59
The Pacific Islands Forum is an intergovernmental organisation that aims to enhance cooperation between the independent
countries of the Pacific Ocean. Its membership includes both north and south Pacific island countries, including Australia and New
Zealand. It has official observer status at the UN.
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is acknowledged to have been ‘free and fair’ in the words of the BPA or, as is put currently, ‘a credible expression
of the will of the people’.
The lessons of the South Sudan independence referendum show the ways in which early diplomacy can play
a big role in avoiding dispute over the implementation of the referendum result (Temin & Woocher, 2012).
Numerous predictions warned that the referendum was going to lead to renewed civil war leading a largely
complacent international community to make its support for implementation clear. As a result, despite ongoing
violence in many parts of Sudan and South Sudan, the referendum process was largely peaceful. Explanations for
this emphasise both domestic and international factors. Temin and Woocher (2012) suggest that the following
international factors were important to the peaceful conducting and outcome of the referendum. First, there
was strong regional support for the outcome (which was rightly anticipated to be a pro-independence vote).
Regional organisations and neighbouring states and allies helped establish a regional consensus for supporting
the referendum outcome. Second, there was broader international coordination to support the referendum and
implementation of the outcome.
As Temin and Woocher note:
In the months leading to the referendum, the international community sent a strongly
coordinated message to Sudan, the crux of which was that the referendum had to happen on
time and that the outcome must be respected. A secondary emphasis was often the need to
negotiate and resolve the various post referendum issues, such as how to share oil revenue, divide
debts, demarcate the shared border and agree on potentially explosive citizenship issues. (2012,
p. 11)
US engagement was key in the African context. In the Bougainville context, the position of Australia and New
Zealand, and their messaging to PNG, will be equally relevant. The South Sudan example shows the importance
of pre-referendum diplomacy to ensuring a peaceful outcome in a difficult context. It also shows that it is possible
to take effective international action to prevent instability and avoid the risk of conflict, even in the most difficult
of contexts. At present international actors are supporting the process, but do not appear to have clear positions
on what implementation of the result requires. They are no doubt hoping that the parties will move forward
to implement the outcome in an agreed way that is also acceptable to the people of Bougainville as honouring
their vote. We would note that in the few similar referendums that have arisen in peace process contexts, either
much greater agreement on consequences of the referendum or much greater international pressure about a clear
implementation direction have been needed, to ensure that a level of stability is enabled.
In addition to diplomatic support for implementing the referendum, there are other support roles international
actors can play, many of which are underway in the Bougainville referendum context. The UN has a very specific
duty to support Bougainville going right back to PNG’s status as a UN Trust Territory in 1949. Several UN
agencies have been involved in Bougainville in peace implementation tasks since 1998. The United Nations
Development Programme (UNDP), as noted, are now partners with the ABG and GoPNG in helping the BRC
deliver an effective referendum and can bring specific development and constitutional expertise to that process.
More recently, the New Zealand-led Truce Monitoring Group in 1997–98, the Australian-led Peace Monitoring
Group in 1998-2003, the Australian-led Bougainville Transition Team in late 2003, and the UN Observer
Mission to Bougainville between 1998 and 2005 provide templates for international support. New Zealand
is already supporting the conduct of the referendum financially, through the BRSP. It is important that ARoB
and PNG also use international organisations with electoral and referendum expertise, such as the Venice
Commission, to support the referendum process.
Finally, the specific role for international observers for the referendum is also formally recognised in Article 319
of the BPA: ‘International observers will be invited to observe the conduct of the referendum’. This should be
emphasised. Such observers played a key role in guaranteeing legitimacy in South Sudan and East Timor. They
can also have a mediating effect in terms of divisive discourse and a preventive role in terms of referendumrelated violence.
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3.3

Economic implications of the referendum

What are the economic outcome implications of the referendum? One initial matter to consider is whether the
referendum itself could have economic implications. Generally business and international finance abhor political
uncertainty, and because referendums bring uncertainty they can chill investment in the periods leading up to
them. Experience of other secessions also indicates that international creditors will intervene in contexts where
they think issues of debt will not be properly dealt with, leading to the possibility that debt repayment is not
honoured (see Williams & Harris, 2001, on the international creditor response to dissolution of the USSR).
International lack of confidence in Bougainville and PNG to resolve their disputes can have a negative economic
impact that will affect the economic outlook post referendum, making any economic issues more difficult to
resolve. Some observers have suggested that this ‘chill’ has already been in operation for some time.
Good management of the referendum process, therefore, involves not only strong political cooperation between
Bougainville and PNG, but responsible and ideally collaborative external economic messaging, if financial
stability is to be maintained throughout the campaign. For example, during the UK referendum campaign,
the UK government set out robust provisions as to how assets and liabilities would be dealt with vis-à-vis an
independent Scotland, and at the same time made a very clear statement internationally that it would honour all
its national debts regardless of the referendum outcome and regardless of whether Scotland agreed to assume a
portion of national debt in post-referendum independence negotiations. The UK government told its creditors
that any apportionment of national debt to Scotland would take place by way of transfers from Scotland to
(remainder) UK, and that the UK as a state would remain responsible to creditors for their debt, throughout
(HMRC, 2014). This was an attempt to protect the UK’s international financial position, while arguments were
made as to who would owe what portion of the UK national debt domestically.
In terms of the post-referendum outcomes, three other matters are likely to pertain whatever the outcome:
Bougainville’s capacity for ‘self-reliance’ and its fiscal arrangements will remain to be addressed. Autonomy
contemplates Bougainville’s fiscal self-reliance, although this has not been achieved in the 17 years since the
BPA (see generally Chand, 2018). Independent statehood would also require economic capacity and near selfreliance. The referendum result will change the context regarding whether and how self-reliance is to be achieved
and will be a key economic outcome.
The question of reopening the Panguna mine will remain central and will need to be resolved. The future
of the copper mine is both at the heart of the conflict and linked to the idea of fiscal self-reliance, and will be
affected by the outcome of the referendum.
Responsibility and control over assets and liabilities will need to be dealt with. One critical issue distinguishes
independence from autonomy and that is the need to determine division of assets and liabilities between
Bougainville and PNG, in the event of independence. In other referendum debates, the issue of division of
assets and liabilities, and the general economic conditions has played a role in campaigns. However, a vote for
autonomy may also require that Bougainville’s control over some of these issues is revisited.
We consider the economic implications of continued autonomy, or independence in turn, focusing on how these
issues might play out.
3.3.1

Economic consequences of a vote for autonomy

3.3.1.1 Bougainville’s self-reliance and fiscal arrangements
At present the fiscal settlement for Bougainville provided by the BPA and Bougainville and PNG constitutions
provide that Bougainville ‘aim[s] to achieve fiscal self-reliance as soon as possible’ (Article 153, Bougainville
Constitution). The Constitution allows Bougainville: to operate a system of taxation (including the full range of
taxes); to obtain development assistance; and to get a share of revenues from natural resources such as its share
of fisheries and the sea and seabed, and from leasing and operation of airports and ports, and postage (Article
154 Bougainville Constitution). In addition to these revenue streams, the PNG Government is to provide
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grants: a recurrent grant, a police grant, restoration and development grants, an establishment grant, and other
conditional grants (Article 154 Bougainville Constitution).
In practice, self-reliance has not been achieved, powers have often not been devolved, and the provision of grants
has been unsystematic and problematic (Wolfers, 2007; Government of Papua New Guinea and Autonomous
Government of Bougainville, 2013; Woodbury, 2015). As Woodbury points out:
National funding to Bougainville remains seriously in arrears. The PNG Government previously
agreed to give the ABG PGK100 million each year between 2011 and 2016 for major development
projects; by mid-2013, it was estimated to be PGK188 million behind in payments. (2015, p. 9)
There is no reason, in principle, why the current system of financial grants could not continue unchanged post
referendum if autonomy is the outcome. However, the current arrangements are not working well and political
and legal autonomy will need to be put on a more permanent footing following a rejection of independence.
Thus, there is likely to be political pressure on the ABG and GoPNG to revisit their economic relationship. A
central question concerns whether and how self-reliance is to come about, and the implications for the PNG
grants system and amore certain system of fiscal distribution (see Chand, 2018). From the Bougainville side,
there are likely to be pressures for a better operation of the PNG grants, particularly after an independence
defeat. From the GoPNG side, there is likely to be continued pressure for self-reliance, perhaps bolstered by
pressure from other regions in PNG, when putting Bougainville’s ‘special status’ onto a permanent footing.
However, dissatisfaction with the current arrangements means there would be good reasons for the parties to
revisit the concept of self-reliance, and the entire current fiscal federalism deal. Fiscal federalism is famous for
generating administrative complexity because it adds layers to decision-making and complex rules for allocating
economic decisions. This risk can have a specific post-conflict dynamic, given the extreme lack of trust that
is likely to persist among those required to operationalise the arrangements. Complex relationships require
a measure of capacity and trust to operate which may not be possible in post-conflict settings, where a substate unit has achieved a measure of sudden autonomy in part to address the lack of trust (Chand, 2018). The
experience of Bougainville to date illustrates the problems. At present, the emphasis on self-reliance, and the
underspecified provision for grants, requires ongoing negotiation, which has not been working well. Both the
ABG and the GoPNG therefore have some incentive, albeit for different reasons, to revisit these questions once
Bougainville’s status is decided through the referendum.
For independence-minded groups in Bougainville who supported self-reliance as part of a political approach to
maximum autonomy, there might be reasons to revisit whether fiscal self-reliance did provide an appropriate
goal in a context in which Bougainville was to remain part of PNG. Fiscal federalism can cause inequity, because
jurisdictions with different levels of income and wealth will have very different tax resources at their disposal,
meaning that some ‘pooling and sharing’ of resources across jurisdictions is required if different populations are
to be treated equally. In the conflict setting typically sub-state national groups will have pushed for maximum
autonomy as a route to equality and development in identity conflicts where the state is understood to have ‘dedeveloped’ an ethnically or nationally distinct region. (Here the notion that Bougainville was once the richest
region of PNG has powerful ideological resonance.) If, however, the sub-state region is not given sufficient
economic capacity, this can bring about further de-development at the sub-state level despite that devolution of
power is intended to improve delivery of public services. Statistics indicate this has been a feature of autonomy in
Bougainville (Woodbury, 2015). A clearer, indefinite, more formula-driven grant allocation would be desirable
to negotiate post autonomy, which still incentivises good fiscal management and moves towards self-reliance.
This move would be particularly important for Bougainville–PNG relations in a situation where independence
has not been the outcome, given that the unsatisfactory nature of the current fiscal arrangements appears to have
been ‘the single biggest factor’ sustaining pressure for independence.
For GoPNG, an autonomy outcome that sees Bougainville embedded in its differentiated autonomy deal that
includes fiscal federalism and increased control over natural resources, might cause repercussions for the central
state’s relationship with other regions. In a plurinational state, other regions may want similar forms of autonomy
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and fiscal control, or feel they are subsidising the new arrangements of one (violent) sub-state region, to their
own detriment. Tensions of this nature exist even in relatively stable non-conflict settings: hence the tensions that
accompany the formulas that divide wealth between the devolved regions in the UK, the autonomy regimes of
Basque country and Catalonia in Spain, or arrangements in the joint Austrian-Italian administered Tyrol, where
allegations of an unfairly generous settlement to autonomous or devolved regions abound.
However, it could be that a PNG move to a more principled and transparent grant formula for Bougainville
based on its distinctive circumstances would be easier to justify nationally and would assist in diffusing these
sorts of arguments when raised by other provinces. The experience of Brexit and the Scottish referendum was
that claims of prosperity were key to arguments on both sides in these secession debates, with a fair degree of
over-inflation of the economic costs and benefits of preferred options exaggerated on all sides. However, this
created a post-referendum impetus for the UK government to deliver on promises of prosperity contingent on
retaining the Union once the referendum was defeated. An autonomy outcome resented by key constituencies in
Bougainville could see a PNG commitment to a better financial settlement playing a constructive role.
3.3.1.2 The Panguna mine
Much discussion on the economic implications of the referendum choice has already focused on the future of
the Panguna mine (Lasslett, 2017). This is understandable, given the centrality of the mine to the history of
the Bougainville conflict and the economic importance that the mine had historically for both the economy of
Bougainville and PNG as a whole. Clearly the future of the mine is a core issue with two related questions centrestage: if and when the mine will reopen; and how the revenue from mining will be managed and distributed.
The ABG suggests that the mine will not reopen until Bougainville’s future is determined:
The Autonomous Bougainville Government wants to ensure nothing undermines the region’s
unity ahead of the referendum on independence. In June next year Bougainvilleans will be asked
to vote on whether they want independence from Papua New Guinea in what will be the final
chapter of the Bougainville Peace Agreement. Efforts had been underway to re-open the Panguna
mine which was closed by the region’s civil war, but disputes within local communities caused
the Bougainville parliament to place an indefinite moratorium on any mining there. President
John Momis said landowners are split with factions supporting different mining companies.60
It seems likely that economic pressure will point towards reopening the mine at some point, whether the
outcome is autonomy or independence as resources from the mine constitute one of the main ways to increase
Bougainville’s income. However, Woodbury suggests,
Logistical and practical issues will obstruct the chances of Panguna providing any revenue before
2020. Major infrastructure reconstruction will take time. Environmental, social baseline and
pre‐ feasibility studies need to be completed first, which could put any decision about the future
of the mine at least three years away. BCL has told its shareholders that pre‐feasibility studies will
not begin ‘until consultations with governments, landowners and other stakeholders result in
broad agreement for redevelopment’. Some claim it would take ten years for the mine to generate
enough company taxes for Bougainville to reach fiscal self‐reliance. It is, therefore, unlikely to be
the source of fast revenue generation asserted by some pro‐independence supporters. (2015, p.
11, original references omitted)
The issue of reopening the mine is still a contentious one. Woodbury (2015) suggested there is a need to decouple the mine issue from the referendum issue, something the ABG now seems to be attempting. However,
if economic claims regarding the future play the prominent role they have in other referendum campaigns,
it is likely that the mine will be central in public debate. Other complications about the mine is issue of an
Bougainville News. (2018, 25 April). https://bougainvillenews.com/2018/04/25/bougainville-peaceagreement-referendumand-mining-news-updates-pngnri-to-host-a-national-conference-on-the-bougainville-referendum-implementation-of-thebougainville-peace-agreement/
60

38

outstanding compensation claim, and the fact that GoPNG continues to own a 19 percent stake in Bougainville
Copper Limited(BCL), the company that owns the mine. A new mining regime was introduced in Bougainville
by the Bougainville Mining (Transitional Arrangements) Act 2014, modelled on PNG’s Mining Act 1992 (which in
turn was based on Australian minerals law) (Ginnivan, 2016). It was then replaced by a permanent Bougainville
Mining Act 2015 and exploration licences have been granted.
This Act (replaced by similar permanent legislation in 2015) has been criticised as replicating traditional
extractive models which have been responsible for ‘poverty, inequality and ecological destruction and human
rights violations in the process’ (Jubilee Australia Research Centre, 2014). Critics suggest that the new mining
Act employs the same model and is likely to have the same outcomes that were at the heart of the conflict in
Bougainville and advocate greater emphasis on small-scale extractive activities that have taken place in parts of
Bougainville, in line with proposals by the UN Mining Working Group, and based in a human rights framework,
notably the UN Declaration on the Rights of Indigenous Peoples. Those involved in the design of the mining
Act counter that the Act was the subject of extensive public consultation within Bougainville and the Act is
promoted by the ABG as giving landowners more rights and powers than anywhere else in PNG with smallscale extractive approaches not necessarily amenable to taxation or commercially feasible. The debate over the
mining Act itself indicates the level of contention that remains, and indicates that without strong transparency,
governance and accountability mechanisms, there is a real danger of the operation of the mine again creating
division (Jubilee Australia Research Centre, 2018).
3.3.2

Economic consequences of a vote for independence

3.3.2.1 Bougainville’s self-reliance and fiscal arrangements
The question of economic changes to enable Bougainvillean self-reliance and the adequacy of its fiscal arrangements
will come to the fore more starkly and immediately in a context where independence is the outcome. The main
possibilities for self-reliance in an independent Bougainville appear to be: increasing ‘national’ debt, increasing
foreign aid, developing other industries, obtaining a clearer maritime delimitation and portion of PNG tuna
rents, and reopening the Panguna mine as a significant revenue-generating proposition. It is worth noting, from
other contexts, that PNG will have an interest in ensuring Bougainvillean political and economic stability even
post-independence, which may induce PNG to make ongoing financial settlement. Internationally, central states
have often supported the move to independence of the departing entity financially.
As we have pointed out throughout, experience from other secession referendums indicate that arguments about
the financial viability of the sub-state region seeking independence come to the fore in referendum campaigns,
and so the ABG are likely to have to demonstrate to voters some capacity to deliver economic prosperity. There
will also be significant pressure on Bougainville’s and PNG’s donors to support Bougainville post referendum,
in the interests of stability. Experience from Ireland’s departure from the UK in 1920 also indicates it is possible
that concerns about stability, and about the central state’s citizens’ possible losses post-independence, can lead
the parent state to continue to agree to continue to share a currency (or provide forms of monetary union — see
Irish example further below). The central state may even support the breakaway state, in the form of debt relief or
sovereign debt guarantees (see further, Foley-Fisher & McLaughlin, 2016, on UK post-independence sovereign
debt guarantees to Ireland).
3.3.2.2 The Panguna mine
Pressure to reopen the mine is likely to be more immediate post-independence, as needs for self-reliance will be
more immediate. Ultimately, the same issues of how to ensure that reopening the mine will not reignite conflict,
and will operate to deliver prosperity rather than inequality, must be addressed if independence is the outcome.
Under the ABG’s mining Act the landowners have a say in who would be allowed to mine in Panguna, but
there has been division among them. Given that pressure to reopen the mine can translate into forms of intraBougainvillean dispute, processes will need to be put in place to avoid this from escalating, whatever the
referendum outcome. However, the need for such processes is likely to be more acute following an independence

39

outcome, because the need to present a stable Bougainville to the outside world will be an economic and political
imperative. The pressure to reopen the mine may also cut the time available for local consultation, although
creative approaches can be used.61
3.3.2.3 Division of assets and liabilities
If independence is chosen in the Bougainville referendum, two critical issues that present in any independence
outcome are likely to emerge: (a) the basis for the division of assets and liabilities; and (b) the assets and liabilities
to be divided. International law rules on division are not detailed. The one clear rule, however, is that the parties
must negotiate in good faith for an equitable solution, and that good faith agreed apportionment overrides
‘legal principles’ which are only meant to apply when such agreement cannot be reached. A full legal appraisal
of the legal arguments that could ensue is beyond the scope of this paper. However, some general trends of how
these issues have played out in other contexts are outlined, to give a sense of the possible referendum outcome
implications in Bougainville.
Given the centrality of economic arguments to referendum campaigns, in secession referendums the two sides
may begin to ‘pre-negotiate’ a range of state succession and division of assets and liabilities. Following the
referendum, if independence is to be progressed, the issue of state succession and division of assets and liabilities
will need to be dealt with in the short to medium term.
For example, the Scottish referendum campaigns raised a series of economic issues — including (a) which
currency to use, (b) whether the Bank of England could be used, (c) what natural resources Scotland would be
entitled to, (d) how the UK’s national debt would be apportioned, and (e) what assets Scotland would be entitled
to. These are all technical issues and are also governed to some extent (however partially and imperfectly) by
international law. They all came to be a central part of political debate as to the choice between independence or
staying in the UK (see Bell, 2016). Similarly, in Canada different ways of dividing federal debt were discussed
(see further Armstrong & Ebell, 2014). As neither of Québec’s referendums resulted in a vote for independence,
these issues did not have to be resolved but they do signal some of the issues facing Bougainville and PNG in
the context of the referendum.
There are few precedents to draw on regarding managing the division of assets and liabilities post-secession.
In the context of Bougainville, the key examples in recent times are the dissolution of Czechoslovakia into
the Czech Republic and Slovakia in 1993, the secession of Eritrea from Ethiopia in 1993; and the secession of
South Sudan from Sudan in 2011. These all saw the break-up of the country by agreement, although with some
important distinctions and differences in context, as the following short case studies illustrate.
Czechoslovakia into the Czech Republic and Slovakia (dissolution 1993) (see further: Armstrong & Ebell,
2014). Formally, Czechoslovakia involved the dissolution of the state into two constituent parts that became two
new states. The context was one of transition to democracy, rather than from conflict. However, there are some
similarities to Bougainville: the Czech Republic was the larger state with the central bank and capital markets
located in Prague, while the smaller Slovakia had more natural resource reserves. A general principle was agreed
between negotiators from both countries that property and natural resources should belong to the state in which
they were situated. Non-physical assets and liabilities were agreed to be divided 2:1 in favour of the Czech
Republic, in line with the relative population size. Although the division of the assets and debt was amicable,
having the monetary system located in one country proved to be a major flaw as savings immediately began to
flow from Slovakia to the Czech Republic, resulting in a breakdown of the mutual monetary agreement.
Eritrea/Ethiopia (independence 1993). In the case of Ethiopia, secession took place in a context where both
the (new) Ethiopian government and Eritrea had jointly fought a war on the same side to successfully displace
Of specific resonance to Bougainville, Zambia had a referendum on copper mines in June 1969: Abolition of the special clauses
on copper mines. The independence constitution of May 1964, negotiated with the British Government, stipulated that the
special clauses concerning copper mines could only be changed by referendum. These clauses guaranteed the mining companies
protection against nationalisation of the copper mines. The referendum achieved the required majority (56.95%) and the copper
mines were nationalised (51.0% state ownership) in 1970.
61
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the Derg government of Ethiopia. A vote on independence was the ‘price’ of Eritrean support in the war and was
agreed to relatively easily. Following the defeat of the Derg government, a referendum was carried on Eritrean
independence in April 1993. In contrast to South Sudan/Sudan, in Eritrea few provisions were made for division
of assets and liabilities, or indeed citizens’ rights within the other’s state. Because relations between the two
states were at that point good, economic issues (and other issues), where left unresolved: divisions of assets and
liabilities and monetary issues were not addressed except for providing for use of the Ethiopian birr (currency)
temporarily in Eritrea. However, relations subsequently disintegrated — mainly due to unresolved border issues,
unresolved issues including lack of citizens’ reciprocal rights, and unresolved economic issues, which fuelled the
emergence of a violent conflict. As Treverton notes: ‘while in many secession cases, ill will between the parties
makes it difficult to settle outstanding issues, here the parties made the opposite mistake — believing their close
relations would continue, thus making full settlement of issues unnecessary’ (2014, p. 150). He suggests that
they should have ‘taken the advantage of fair weather to nail down as many details as possible’.
South Sudan/Sudan (independence 2011). In the case of South Sudan/Sudan the referendum had a similar
background to the referendum in Bougainville —it was agreed to in the CPA, 2005, between South Sudan and
Sudan, as part of a compromise whereby the South was to commit to the unity of the state ‘in good faith’ for a
period of six years, after which there would be a secession referendum.62 Again, the hope was that the central
state could persuade the South of their interest in staying within a unitary state — albeit with a high level of
autonomy akin to statehood. This approach was framed by the CPA and the Interim Constitution of Southern
Sudan, Article 12.3:
The Parties signatory to the Comprehensive Peace Agreement shall work with the [Assessment
& Evaluation] Commission during the Interim Period with a view to improving the institutions
and arrangements created under that Agreement and to make the unity of the Sudan an attractive
option to the people of Southern Sudan.
However, this was not to be as South Sudan voted overwhelmingly in support of secession.
The agreements between North and South Sudan required to underpin secession indicate the scale of economic
restructuring and decision-making which needs to take place post-secession, particularly in a situation of lack of
trust. Although a very different context, the situation again has some similarities to Bougainville: the North was
the centre of state power during the conflict, with key natural resources (in this case oil), located primarily in the
South (75% of oil is in the South). However, the infrastructure and ports for getting the oil exported were in
the North. The South had fought a war of secession against the North that had an ethnic-religious basis as well
as a political basis. The referendum was a ‘postponed referendum’ granted by a peace agreement, after a period
in which the South committed to unity in a framework granting it a high level of autonomy. Like Bougainville
the southern state used its period of autonomy to develop its own constitution and institutions. The referendum
held 9–15 January 2011 saw independence carried and South Sudan declared statehood six months later on 9
July 2011.
It was not, however, until September 2012 — over a year after independence was declared — that a series of
agreements for comprehensively managing the separation were signed (see Appendix B). These agreements
provided for the separation modalities between the two states, but also for key areas of ongoing cooperation.
Agreements on the status of nationals and boundary demarcation were signed on 13 February 2012. In the
economic realm, on 27 December 2012, a series of related economic agreements were signed (see Appendix
B). It is worth pointing out that because these agreements were signed after independence, they were signed
as international agreements between two states. Because the negotiations were ‘international’, rather than
‘domestic’, this increased their international significance in two ways (as noted by Machuany, 2010, p. 12): it
was more legitimate for third parties to hold the signatories accountable if they violated the agreements; and the
There was a ‘Pre-Interim Period’ of six months, followed by the six-year ‘Interim Period’, capped by the referendum six months
prior to the end of the ‘Interim Period’ . The final six months then became a ‘Transition Period’. The six-year Interim Period was a
compromise between the South’s negotiating position of two years and the national government’s negotiating position of 10 years
(which would have provided substantially more oil revenue to the national government).
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agreements were to function as the regulatory document of the relations between the two states, giving substance
to South Sudan’s new status.
With regard to the economic agreements, these took place against a backdrop of economic conflict and tension:
Khartoum had confiscated oil in December 2011, and South Sudan had shut down oil production in January
2012. However, the reliance of both states on oil revenues created an impetus to negotiate. The agreements that
resulted show not just management of separation, but the creation of new relationships of economic cooperation,
and new modalities, and forms of ‘sharing’ of institutions such as the Central Bank of Sudan. We set out the
agreements in Appendix B to give a sense of their depth of coverage.
While internal division within South Sudan led to eruption of conflict some years later, the referendum itself
along with the subsequent North-South economic negotiations saw the risks of conflict between North and
South Sudan successfully managed (even though conflict within South Sudan between former uneasy allies
ultimately was not). There were some problems: in June 2013 the Sudanese government in Khartoum threatened
to stop the transport of oil through its pipelines but subsequently withdrew the threats, and elements of the
agreements subsequently broke down but without undue violence.
Post-independence division of assets and liabilities in Bougainville. In the event of independence, the critical
factor would be a commitment by both parties to agree to equitable division of assets and liabilities. With the
precedent of other situations so limited and so contextually-specific, it would be up to Bougainville and PNG
to find their own solution based on equity and fairness. However, with experience elsewhere, and the financial
risks to PNG of entering a complex negotiation over allocation of debt, PNG could be expected to retain the
national debt perhaps with some agreement by Bougainville as to a contribution. In turn this Bougainvillean
‘debt’ might be offset by acknowledgement of the contribution by Bougainville to the PNG economy through
pre-conflict mining. Given the current level of autonomy, physical assets could most obviously be apportioned
based on where they were located, and non-physical assets such as pensions could be treated in accordance with
the current autonomy arrangements.
The framework of autonomy has in some sense provided the template for what institutions and assets belong
to Bougainville and what belongs to PNG. Issues such as currency, central bank, and division of financial
responsibility for government and employment of public administration have already found solutions in
the autonomy framework, although continued use of the PNG currency in Bougainville would need some
post-independence agreement. In the UK, Scotland set out a desired provision of ‘keeping the pound’ postindependence. Following independence from the UK in 1922, Ireland kept its currency in a form of quasimonetary union, whereby it had its own currency, but this was pegged to the pound. This continued from
1926 — through periods of profound UK economic shock — until Ireland joined the European Exchange Rate
Mechanism in 1978 and the UK did not. (Ireland subsequently adopted the euro in 2002 while the UK retained
sterling.)
Blaazer notes the Irish example shows the possibilities for strong pragmatism to overcome what might be
understood to be insurmountable political obstacles, with a level of surprising ease:
The most striking thing about the arrangement was that it was implemented with the full
agreement of the UK government and the active cooperation of the Bank of England, whose
senior managers worked with the Irish currency commission to solve the many technical
problems it raised; problems that were complicated enormously by the fact that many private
Irish banks continued to issue notes on both sides of the new border. Despite the fact that the
border itself remained a continuing source of tension and violence, and despite fresh memories
of a bitterly fought guerrilla war, all parties set to work with reasonable goodwill to do what
needed to be done. (2014).
However, the lesson from Eritrea/Ethiopia, is that while some time can be taken to get these agreements
successfully negotiated – there is a lot of technical detail to be considered — the arrangements should be pinned
down in a clear agreement or set of agreements as soon as possible post-independence. Negotiation of these
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agreements would be a key outcome management issue, and we address further these management implications
in Chapter 4 below.

3.4

Social implications of the referendum

The referendum has a whole series of social implications across class, race and gender as well as nationality,
ethnicity and wantok (language community). Social divisions can be opened or exacerbated by a referendum
campaign and the attempt to manage its outcome. As International IDEA observes:
Referendums and initiatives, particularly with a simple-majority adoption requirement,
may deepen divisions in society, threaten the rights of minorities and increase racial, ethnic,
linguistic or religious tensions. In 2012, for example, Latvia held a citizens’ initiative to amend
the constitution to recognize the linguistic rights of the country’s Russian-speaking minority.
The campaign further increased tensions between the Latvian-speaking and Russian-speaking
sections of the population. In a fragmented and weakly consolidated democracy, or in situations
where a constitutional settlement involves delicately balanced compromises, the majoritarian
effect of referendums could undermine agreements and undermine attempts to promote
inclusive arrangements. (2014, p. 13)
These risks are heightened in cases of deeply divided societies that are emerging from violent conflict such as
Bougainville. These run the gamut of experiences from ‘BoBs’ — those Bougainvilleans outside Bougainville but
within PNG who will vote in the referendum, to non-Bougainvillean PNG citizens resident in Bougainville —
as well as everyone else in between.
There are several critical dimensions of social relationships that have proved important to address, or have
caused conflict when not addressed, in other contexts. We focus on three of them in a discussion that merges
consideration of independence and autonomy, given that some of the outcomes issues apply similarly to both
outcomes: addressing the legacy of a divisive campaign, reaching out to the ‘losers’, and dealing with issues of
citizenship and belonging.
3.4.1

Addressing the legacy of intemperate referendum campaigns

Intemperate language around referendum campaigns can cause lasting distrust after the referendum. During
a campaign politicians and others will inflate promises and threaten catastrophe if the vote does not go their
way. Language creating a ‘them and us’ climate and accentuating ethnic and other political divisions can prove
tempting to whipping up support for unity or independence. In the very settled situation of the UK, both the
Scottish referendum and the Brexit referendum campaign saw levels of ill-feeling, and partisan debate created
feelings of division and even of fear. The referendum divisions did not align with other social cleavages on
ground of nationality or resonate with a violent conflict. Yet they powerfully created new forms of identity
that have lasted post referendum, whether of the ‘Brexiteers’ or the ‘Remoaners’ for Brexit, or the ‘Unionists’
and ‘the 45’ (45% who voted Yes) in Scotland. In the UK these forms of identity are not terribly significant
in terms of instability (although in the week leading up to the Brexit vote, Jo Cox, a Labour MP known for
her support of migrants and refugees, was murdered at her constituency office by an individual with far-right
associations). However, the referendum in Bougainville has capacity to reopen or exacerbate feelings of distrust
between Bougainvilleans and the GoPNG, and vice versa. However, it also has capacity to reinforce or even
create division within Bougainville. As we pointed out in the political and economic section of this chapter, it is
also possible that moving towards to a permanent autonomy or independence could encourage broader claims
to more self-government, from other regions of PNG.
There are examples of how countries have tried to address these sorts of division. In Canada, the result of the 1995
vote saw both polarisation and attempts at reconciliation. The No campaign leader Daniel Johnson expressed
hope for reconciliation in Québec and stated he expected the federal government to pursue constitutional
changes. Prime Minister Chrétien echoed similar sentiments to Johnson and stated that he ‘extended his hand’
to Québec’s premier and government. The Yes leaders Dumont and Bouchard made speeches accepting the
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result as part of the movement’s democratic convictions but also expressed hope that a subsequent referendum
would bring a Yes victory. On the other hand, Jacques Parizeau, Premier of Québec and the formal leader of the
Yes campaign, emphasised that 60 percent of French-speakers had voted Yes. He spoke specifically to Frenchspeaking Québécois as nous (‘we’) and emphasised they had spoken clearly in favour of Yes. Notoriously, he
then stated that the Yes side had been stopped by ‘money and ethnic votes’. He also suggested that the next
referendum would achieve independence with a small percentage more French-speakers onside. These remarks
were widely condemned. They were also criticised widely within the Yes campaign, which had emphasised that
its basis was political rather than ethnic nationalism. Parizeau subsequently resigned as Premier and leader of the
Parti Québécois.
In Scotland, there was extensive concern that the referendum would be divisive and people exercised selfrestraint to avoid intemperate behaviour. As a result, despite the occasional social media excesses, the referendum
campaign was a strong model of deliberative democracy. Town hall meetings, women’s group meetings, family
debates, and school education projects all debated the referendum. With the franchise extended to 16- and
17-year-olds (normally the voting age is 18), young people were involved in political education. Yet, the concern
over divisiveness was marked by an ecumenical reconciliation service in the aftermath of the referendum.
More optimistically, the Scottish process illustrates how a well conducted referendum, with a clear margin for the
winners, honoured by all, can be a powerful confidence-building measure. Scotland post referendum was proud
of its international standing as having successfully resolved a self-determination dispute through democratic
means, rather than violence.
3.4.2

Reaching out to accommodate the politics of those who have lost

Referendums are high stakes/high risk majoritarian exercises that are not well suited to conflict resolution. They
are high stakes/high risk for the parties, as they put in place ‘winner-takes-all’ outcomes that are more difficult
than normal policy decisions to reverse, precisely because they have involved a popular vote. Provided the vote
has been free and fair, the result can be difficult — or impossible — to negate. Unlike ordinary elections, voters
cannot count on being able to merely change their preference in a five-year electoral cycle — independence
referendums are usually understood as ‘once-in-a-generation’ events.
Any referendum process will have to address the situation of those who ‘lose’. Particularly if margins are tight,
it can be important to reach out to accommodate parties that feel the polity has voted to exclude their sovereign
aspiration for the country in which they live. How the outcome is handled, in terms of reaching out to the groups
who have seen their positions lost, can be critical to reducing the capacity for violence or intemperate political
actions. The need to ‘reach out to losers’ is probably more relevant to relationships within Bougainville, than
between Bougainville and PNG. Any bitterness within Bougainville about how the campaign was conducted
will require internal reconciliation. It has proved important in other contexts that generous language is used
towards those who lose. It is also important that recriminations are not made against particular groups whose
votes are understood to have played a critical role (‘settlers’, certain racial groups, certain age groups, or genders).
It can be important to work proactively towards reconciliation. Promises made to ‘the other side’ during the
referendum should be kept. As our earlier examples of ‘the Vow’ in Scotland and the (then) Canadian Prime
Minister’s promise of constitutional reform in the 1980 Québec referendum campaign show, sometimes sides
can be forced to reach out during the campaign, to attempt to rally more people to their cause. They must
implement these promises to retain credibility in the aftermath of the referendum outcome.
A rejection of continued autonomy may open divisions within Bougainville or see recriminations if independence
does not quickly deliver outcomes promised during the campaign, or expectations that people felt were key
to securing their vote. Those who supported autonomy, or identify with PNG, will need to be assured that
there is a place for them in the new Bougainville. Conversely, given the 18-year wait for the referendum, from
an independence perspective, losing the referendum will have frustrated the possibilities offered by the BPA.
Autonomy as a permanent state is quite different from autonomy as a temporary position, even if the form
of autonomy does not change. Permanent autonomy appears to end aspirations for independent Bougainville
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in a way that temporary autonomy does not. There is likely to be a need to accommodate aspirations to a
sovereign Bougainville in the fabric of a revised constitutional settlement in Bougainville and PNG. Earlier we
suggested that it might be possible to provide for another referendum at some point in the future, setting out the
circumstances in which it could be held. However, it may also be possible to affirm the wish to be independent
as a legitimate political choice — the Belfast/Good Friday peace agreement in Northern Ireland affirmed both
aspirations (to union with the UK, and to a united Ireland) as ‘equally legitimate’.
3.4.3

Dealing with issues of citizenship and belonging

A final social issue that has had outcome implications in other contexts is citizenship. One consequence of an
independence vote is that people who had allegiance to one state can find themselves ‘left behind’ in the other
state. If independence is the outcome, Bougainville will need to define a concept of citizenship for the new state.
This poses a risk to the citizenship and status of PNG citizens in Bougainville and, depending on the PNG
response to independence, also to Bougainvillean citizen status in PNG.
Recent negotiations after the Brexit referendum in the UK show how difficult and emotional discussions about
citizenship can be. Stripping people of citizenship is difficult and divisive. In contexts that have deep identity
conflicts, forcing people to choose one or other citizenship can create further division. There will therefore be a
need to preserve the rights of Bougainvilleans in PNG, and those who identify as PNG citizens in Bougainville
whatever the outcome. Moreover, issues of status for Bougainvilleans living abroad will also remain — the
new state will need to decide how its concept of citizenship extends to diaspora who remain displaced after
the conflict. The issue of citizenship was central to conflict between Ethiopia and Eritrea and mass expulsions
became a key feature of the war. Treverton (2014) proposes states that are dividing should offer forms of dual
citizenship to their inhabitants.
A final issue of belonging involves the impact of the referendum on post-conflict BPA reconciliation processes
that remain incomplete. The referendum may open old wounds, and will also have consequences for the sort of
transitional justice mechanisms that can be set up in the future. For example, any attempt to include PNG forces
within the remit of transitional justice mechanisms will be affected by an independence outcome. In this context
any transitional justice mechanism would need to be created by inter-state agreement rather than an internal
intergovernmental decision, with greater implications for PNG sovereignty.

3.5

Summary and recommendations

In this chapter, we have detailed the significant political, economic, and social consequences and risks of the
referendum.. We have identified elements found to be critical in comparative processes to manage these risks.
The most critical risks relate to timescale and the dangers that lie in working to implement a peace agreement
that in places was deliberately ambiguous. The short timescale in which to ‘get it right’ now poses a challenge
because there is significant work to do to become referendum-ready, and a need for ongoing intergovernmental
agreement and popular consultation (Watawi, 2018).
The ambiguities of the BPA as to the consequences of a vote for autonomy or independence, and a level of
domestic and international failure to make the consequences clear, pose significant risk for political stability
and political relationships within Bougainville and between Bougainville and PNG. The link of autonomy to
a future referendum created a compromise between the Bougainville aspiration of independent statehood and
the aspiration of GoPNG to unity. The compromise enabled parties within Bougainville to unite to achieve
the peace agreement, and enabled Bougainville and PNG to end their conflict. Paradoxically, the referendum,
whatever its outcome, forces that compromise to come to an end. It will move Bougainville from a temporary
autonomous status to permanent status, whether that is continued autonomy or independence or something in
between.
The greatest political outcome risk is that without significant statecraft, the parties will be forced back into
disagreement and instability, and even risk violent conflict. The referendum will require one party to now accept
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an outcome they could only agree to disagree on in 2001. Managing the referendum outcome will involve remanaging the original peace process and trying to find consensus about a way forward that will bring the ABG
and other Bougainville interests, and the GoPNG, to a new understanding of their relationships.
We make several recommendations:
First, given the lack of clarity about the referendum question and to what the referendum signifies in terms
of implementation of the outcome, we suggest it would be useful for the parties to set out their position
as to how they will jointly manage the referendum outcome, and use this to inform voters and anticipate
and manage outcome tensions. A jointly agreed document for voters could be very useful in managing the
outcome risks of the referendum. This move could help set an international precedent based on a strong jointly
asserted ‘Melanesian way’ of dialogue and reconciliation, which could also serve as a template elsewhere. The
publication of a joint commitment to work with either outcome, and a timetable of changes in either scenario
post referendum, would do much to ensure that local expectations were realistic, and set the stage for a smooth
post-referendum outcome period.
Second, while the referendum is most likely to offer a binary choice, the results (of either outcome) can be
implemented in a less than binary relationship between independence and PNG unity and comparative
work on the possible options should be sought. The BPA model of autonomy for Bougainville already
makes it a distinct region within PNG with, on paper at least, many of the attributes of statehood. In practice,
the outcome of independence or a more permanent form of autonomy for Bougainville may be quite close
together in terms of the additional powers that it might deliver Bougainville, and areas where sharing and
pooling of resources and functions with PNG might remain useful. It may also be possible to use the idea of
transitional arrangements and a transitional period to create new possibilities for agreeing a new way forward
in either scenario. The options can be canvassed in the immediate aftermath of the referendum in the required
‘consultation’ period. Ideally the governments and/or civil society would begin to elaborate these possibilities
as part of the pre-referendum deliberations conducted inclusively and transparently, to not risk mismanaged
expectations of voters.
Third, the two governments should plan individually and together how best to manage a level of political
‘unsettlement’ whatever the referendum outcome through joint and separate scenario planning. Both
governments will have to cooperate on eventual constitutional revision of both the PNG and the Bougainville
constitutions, post referendum, and this will require constitutional re-envisaging of either autonomy or
independent statehood. Both parties may need to deal with political fallout in their internal relationships: for
Bougainville between its different groups and constituencies, and for PNG with different regional interests. Both
parties should also work to manage the expectations of voters in Bougainville as to what will follow from the
referendum, and the complexity of the path ahead.
Fourth, the outcome raises new needs to reconsider the fiscal arrangements for Bougainville and the issues
surrounding the reopening of the Panguna mine that stood at the heart of the conflict. Broader questions
of responsibility for resources, assets and liabilities will also need addressed, particularly if independence is to be
implemented.
Fifth, agreed protocols should be established to prevent immoderate referendum campaign language;
parties should prepare to reach out to those who have lost with measures for political inclusion and to
provide for generous settlement of citizenship questions that arise from the result. Social divisions can be
opened by a referendum campaign. These risks are heightened in the cases of deeply divided societies that have
already experienced conflict.
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Ch. 4 Possible outcomes and managing those
outcomes
The final task framed by the terms of reference for the Outcome Issues Study was to examine the management
of the referendum outcome, and in particular the adequacy of current institutions. Whatever the outcome,
the referendum will be followed by complex negotiations with the need for coordination and implementation
mechanisms and ongoing engagement and cooperation between ARoB and PNG.
This chapter reviews examples of coordination mechanisms, structures and processes established in other
countries where similar referendums were held. It provides a comparative analysis of how the outcomes of these
referendums were implemented and asks what Bougainville and PNG could learn from these experiences. As
requested, we examine whether the JSB — established to coordinate the implementation of the BPA — is
an appropriate mechanism to also take responsibility for coordinating the implementation of the referendum
outcome.

4.1

The scale and nature of the management task

Despite the importance of all the joint working that has been done by ABG and PNG since the BPA, there is a
clear divergence between these key actors in terms of attitudes to the referendum. For the ABG the referendum
is key to the political future – it is assumed to resolve all the contradictions that emerged from the conflict and
the BPA. In PNG, in contrast, the referendum is often presented as a frustrating addendum in the relationship
between the two polities. The ABG has emphasised the centrality of the referendum to the BPA and the resolution
of relationships between the two sides. GoPNG has emphasised the conditions to be met before there is any
referendum. The ABG emphasises the referendum deadline — fast approaching — that was set by the BPA.
GoPNG has in the past implied that the referendum may not occur at all before the deadline. Speaking in the
context of the NRI Conference (June 2018), PNG Prime Minister O’Neill made it clear that the referendum will
take place.63 It appears, therefore, that these contradictory positions are slowly being addressed. Nevertheless,
holding the referendum as required by the BPA needs both parties to come to clear agreements on how to
manage the process and the outcome.
As noted in Chapter 3, the referendum will mark the completion of a key commitment of the BPA and change
Bougainville’s temporary status. It is important to frame this next phase of a constitutional process in a positive
light. For all their problems, referendums can be a way of peacefully resolving conflict over the status of a region.
The success of the Bougainville referendum in doing this would not just be important for Bougainville, it would
set an important international precedent for other conflicts.
It would be wrong — and counter-productive —for either side in Bougainville to regard the referendum as
resolving all troubled aspects of Bougainville–PNG relationships. The referendum is part of a process, starting
before the BPA and lasting beyond the referendum, of peacebuilding and nation-building within Bougainville.
The referendum outcome, on its own, will not confirm or terminate the relationship between Bougainville and
PNG — rather it will point to how it needs to be reconfigured. Whether the vote is for autonomy or independence,
there will be a need for ongoing coordination between the two governments, as this chapter addresses.
4.1.1

Autonomy as the outcome

In the Bougainville case, there are three key factors for a future based on continued autonomy to unfold. First,
the referendum would have to vote for something other than independence. Second, there would be some
consultation between Bougainville and PNG in terms of what they want and expect in the context of a more
permanent institutionalising and constitutionalising of the autonomous status of ARoB within PNG. Third, the
PNG Parliament would need to ratify the result under its commitments in the BPA. In this scenario issues around
The National (2018, 8 June). PM reassures ABG of referendum. https://www.thenational.com.pg/pm-reassures-abg-ofreferendum/
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the JSB and implementation and coordination would assume a specific significance. Bougainville’s powers and
level of autonomy is already extensive, but some powers do remain with PNG, and the difficulties Bougainville
has had in ‘drawing down’ the powers and finances necessary to exercise the powers it has on paper indicate the
need for a radically revised approach to implementing autonomy were that to be institutionalised indefinitely as
a result of the referendum. However, as noted in Chapter 3, and set out in the Joint Governmental Review of
2013, there are many aspects of how autonomy is working that could be revisited and further improved (PNG
and ABG, 2013). We suggested in Chapter 3 that matters such as the fiscal provisions might be addressed. The
issue of policing and criminal justice has also been central to other autonomous arrangements but without
transfer of powers to Bougainville. Further control over fishing waters could also be conceded. A final matter is
the question of how ongoing aspirations for independence are to be accommodated post referendum. Recognising
these aspirations as legitimate may be important to those who hold them as well as feeling that they are included
in the newly more permanent autonomous order.
Interestingly, in other contexts radical revision of the status quote has frequently followed the rejection of
independence by the voters. Almost immediately the referendum result rejecting Scottish independence was
confirmed in 2014, the First Minister of Scotland, Alex Salmond, made a resignation speech in which he famously
declared, ‘For Scotland, the campaign continues, and the dream shall never die’. This is a perfect encapsulation
of the broader point that the defeat rarely ends the aspiration to independence among those who support
secession. In September 2014, the UK government established the ‘Smith Commission’ to oversee a process to
take forward commitments on further powers for the Scottish Parliament it had made during the referendum
campaign, and in November 2014 the Smith Commission published its report detailing Heads of Agreement on
further devolution of powers to the Scottish Parliament.64 A bill based on the Smith Commission’s subsequently
became law as the Scotland Act 2016 in March 2016.
All the Québécois sovereigntist leaders made the same point in defeat after both referendums in 1980 and in
1995. In other words, the politics of independence — and more particularly the call for another referendum —
may continue to dominate post-referendum politics. This reality may see support for independence sublimated
as a call for further autonomy in the context of a vote against secession.
4.1.2

Independence as the outcome

Were an independence vote to be successful under free and fair conditions, the constitutional requirements of
consultation between the governments, and ratification by the PNG Parliament, would need to take place. This
could lead to a number of outcomes. However, if the Parliament agreed on independence as the way forward,
in practice two other steps would then be required. The international community would need to signal its
acceptance of the vote and its preparedness to recognise Bougainville as an independent state; and negotiations
with PNG and other states would need to begin to establish an initial framework for independence. This would
be a huge challenge to negotiate, and require well-functioning coordination mechanisms.
The trajectory towards independence can also accelerate quickly following a referendum, even where referendums
have been non-binding in character. The most obvious comparative example is Montenegro in 2006 — which
became independent less than two weeks after its referendum. The Montenegrin independence referendum was
held on 21 May 2006. Two days later the preliminary referendum results in support of secession were recognised
by all five permanent members of the UN Security Council, confirming international recognition if Montenegro
were to become formally independent. On 31 May 2006, the referendum commission officially confirmed the
results of the referendum, verifying that 55.5 percent of the population of Montenegrin voters had voted for
independence (thus narrowly passing the 55 percent voter threshold). The Montenegrin Assembly made a formal
Declaration of Independence on 3 June 2006.
In South Sudan, as noted in Chapter 3, the move to independence also took place relatively quickly: the
referendum was held 9–15 January 2011, and independence declared on 9 July 2011. However, it took over a
year to put in place all the North-South agreements needed to manage the secession of South Sudan. In Timor64

The Smith Commission http://webarchive.nationalarchives.gov.uk/20151202171017/http://www.smith-commission.scot/
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Leste the period between vote for secession and formal independence was longer — from August 1999 to May
2002 —and took place under international supervision.
The ‘mood music’ from all sides at the NRI Conference was that Bougainville would require a much longer
period of preparation and negotiation prior to moving to independence than the examples given above —
timescales mentioned ranged from five to 20 years. This position was held by both Bougainvilleans and Papua
New Guineans. On the PNG side, elected representatives from both government and opposition parties
indicated that while they did not want Bougainville to become independent, if it chooses this option in the
referendum, then PNG should do whatever it can to support Bougainville to become ‘independence-ready’. This
scenario was often framed in terms of PNG’s own experience of achieving independence, and the notion that the
independence process had been rushed by Australia.
This report and others have all emphasised the need for a deliberative referendum process, capable of providing a
vote that carries sufficient legitimacy to smooth its implementation (see further Levy, 2018; and Levy, Simpson,
O’Flynn, & Flaherty, 2018 forthcoming). The process requires significant ongoing coordination mechanisms.
However, the complexity of the negotiations that would unfold following either an autonomy or an independence
vote, as outlined above, mean that a high degree of intergovernmental coordination will be required whatever
the outcome.
4.1.3

Coordination mechanisms before referendums

The terms of reference for the Outcome Issues Study asked what type of coordination is necessary before the
referendum and what types of bodies normally undertake this work. The terms of reference invited lessons and
models of good practice from international examples.
There are several bodies already involved in referendum coordination relating to Bougainville. Each must play
a part in the referendum happening, and they must coordinate with each other effectively to ensure that the
referendum is properly conducted. These include:
•

the two governments of the central state and the sub-state entity to which the vote relates (in the case of
Bougainville: the ABG and the GoPNG, operating through the JSB and its subcommittees — as we discuss
below);

•

their legislatures if legislation to enable the referendum needs to be passed;

•

the respective civil servants, including the National Coordinating Office of Bougainville Affairs;

•

other bodies involved in the administration of the referendum, in the case of Bougainville the Bougainville
Referendum Commission Transitional Committee, and the new BRC that will replace it but has yet to
commence its work; and post the June 2018 JSB meeting, a joint intergovernmental referendum committee
to liaise between the JSB and the BRC;

•

UNDP and UN Department of Political Affairs who have roles in the country and are now involved in the
referendum management;

•

international actors supporting the process, and engaged in tasks such as election monitoring or funding of
the process.

In the Bougainville context much of the groundwork for the referendum, which in other contexts would require
coordination and agreement, is already set out and agreed through the BPA and constitutions, including:
•

agreement about the parameters and essential elements are already in place, and translated into both
constitutions;

•

the detail of the referendum provided in a schedule to the 2002 Organic Law on Peacebuilding in Bougainville;

•

the establishment of the JSB to provide a mechanism for intergovernmental coordination to deliver the
referendum;
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•

more detailed provision for the referendum, emerging from the 2013 Joint Autonomy Review. This
document provides a still-useful framework for the coordination tasks and decisions that need made. An
updated autonomy review is not tasked with addressing the referendum but will provide an update of issues
relating to autonomy implementation;

•

an agreement accepting an independent body (the BRC) to oversee the referendum that was recommended
in 2016 by the JSB, and signed by the two governments and in June 2018 established its membership and
an inter-governmental committee to support its work.

Other organisational questions, however, remain.
First, while the Organic Law provides detail for the referendum, it also leaves options open. Key issues remain
to be resolved. These are not all decisions for the BRC; they require ongoing intergovernmental decision-making
on which BRC will then advise. It may also be that more detailed legislation or agreement is needed on the
fine detail of referendum process. It would be useful for the two governments to formally set out an agreement
as to the conduct of the referendum, which can be translated into legislation. A strong model for this is the
2012 ‘Edinburgh Agreement’, formally the Agreement between the United Kingdom Government and the Scottish
Government on a referendum on independence for Scotland, 15 October 2012.65 This was an agreement between
the Scottish Government and the UK government, as to how the referendum would be conducted and held,
signed in the Scottish capital, Edinburgh, 2012. Both governments agreed that the referendum should: have a
clear legal basis; be legislated for by the Scottish Parliament; be conducted in order to command the confidence
of ‘parliaments, government and people’ and deliver a fair test and decisive expression of the views of people in
Scotland and a result that everyone would respect. The agreement provided the basis for legislation in Westminster
which was necessary to transferring the powers to Scotland to hold the referendum. However, it was also key
to the Scottish Government having the power to enact the Scottish Independence Referendum Act 2013, which
anticipated and provided all the detail for how the referendum would be conducted. In the event, the outcome
of the referendum was respected on both sides. The advantage of the detailed legislation in Scotland was that
it also allowed for deliberation and involvement of all the Scottish parties and politicians — both unionist and
secessionist — on the conduct of the election, and that made it impossible for anyone to challenge the process
afterwards. It would also be useful for PNG to bring forward the political or legal model it would use to ratify the
referendum, and to have it debated and accepted in advance, rather than begin that process after a referendum
campaign.
This Scotland/UK process provides an interesting timeline-task example for ABG and GoPNG and is detailed
in Appendix C. The sequencing used provides some sense of the milestones than need to be reached — as well
as the timescale involved — in order to have a successful and legitimate outcome.
Second, as the 2013 Joint Governmental Report into Autonomy, recent statements of the PNG Prime Minister,
and numerous commentators have pointed out, it is a long time since the BPA. Both the ABG and the GoPNG
seem aware that people in Bougainville and in PNG — including crucially parliamentarians — are not all clear as
to what the agreement agreed, and some of the constraints on the referendum. One of the key coordination tasks
leading up to the referendum will be to ensure strong public information and engagement of key constituencies
in training and information. Yet there remains a sense that much of the ‘institutional memory’ of how and why
the BPA was so important has been lost — in Bougainville but especially in the PNG political establishment
and civil service — across four intervening elections. Clearly the NRI Conference played a significant part
in changing this reality — coverage was extensive outside the conference in the national press — across tv,
newspapers, and national radio as well as social media. It is important that this work continues in the run-up
to the referendum. Given the role of the PNG Parliament in ratifying the outcome, and the high turnover of
politicians in the PNG political system, particular engagement with parliamentarians should continue apace.
Third, another key group to be considered in preparation are the judges in the PNG Supreme Court. Technically
The Smith Commission https://www.webarchive.org.uk/wayback/archive/20170701045319/http://www.gov.scot/About/
Government/concordats/Referendum-on-independence
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the BPA and constitutions establish the PNG Supreme Court as the ultimate decision-maker in the event of any
dispute on the JSB. It is also possible that elements of the referendum could be legally challenged. The types of
cases that are produced in these contexts are quite different from other cases. There is a difficult line for judges
to walk between exercising their supervisory role under the constitution and giving space to the political process
which is to change the constitutional framework. While independence of the judiciary is paramount, judiciaries
often find a level of inter-judicial dialogue to be a useful part of training, and it might be good to create a forum
for transnational judicial dialogue on the role of courts in implementing peace agreements, and in decisions to
hold referendums, or decisions relating to their implementation.
Fourth, time is now short for referendum preparations. We suggest that a clear agreed timetable should continue
to be developed for:
•

reaching final political decisions regarding the referendum;

•

putting in place the infrastructure to support the BRC and its secretariat;

•

having a public deliberative process around outstanding referendum questions;

•

scenario planning activities.

Many of these issues were flagged at the NRI Conference but ‘the clock is ticking’ and the more quickly they
are resolved, the more likely there is to be acceptance of outcome legitimacy as well as effective implementation.

4.2

The Joint Supervisory Body

4.2.1

Overview

The terms of reference for the Outcome Issues Study invited discussion of the putative role of the JSB established
to coordinate the implementation of the BPA. We were asked to consider if the JSB is the appropriate mechanism
to take responsibility for coordinating the referendum. In addition, we were asked to consider whether the JSB
is the appropriate mechanism to coordinate the implementation of the referendum outcome. Ultimately this is
a political decision for the two governments, but some observations can be made.
The JSB is a joint Bougainville–PNG institution established through the BPA to oversee its implementation.
Its role is incorporated in the respective constitutions of Bougainville and PNG. It is also a forum for the two
governments to come together and resolve any disagreements. The JSB is co-chaired by the Prime Minister of
PNG, and the President of Bougainville.
The JSB — and the related dispute resolution procedure — are defined in both the Constitution of the PNG
Constitution and the Bougainville Constitution in Article 332:
(1) There is established a Joint Supervisory Body consisting of –
(a) not less than two members appointed by the National Executive Council; and (b) not less than 		
two members appointed by the Bougainville Executive.
(2) There shall be an equal number of members appointed under Subsection (1)(a) and (b).
(3) The functions of the Joint Supervisory Body are –
(a) to oversee implementation of the Agreement and of this Part in accordance with the Agreement;
and (b) to provide a consultative forum at which consultation between the National 			
Government and the Bougainville Government and their agencies can take place.
(4) The Joint Supervisory Body shall have such powers as are necessary to enable it to perform its
functions under this Part and the Agreement.
It has become the body providing intergovernmental decision-making and coordination of preparations for
the implementation of the referendum because this remains a peace agreement implementation task. The
establishment of a new independent Bougainville Referendum Commission (BRC) is not intended to replace
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the JSB, indeed the JSB has now established an intergovernmental committee within the JSB to support the
BRC (JSB, 2018). The BRC remit will be to ensure that the referendum is properly framed and managed.
However, the BRC is clearly designated by the Organic Law as an administrative agency rather than a political
body. It cannot substitute as a decision-making forum for outstanding issues — these decisions will remain
an intergovernmental responsibility and a body responsible for coordinating the referendum between the two
governments will continue to be required. Clearly there will, however, then need to be close coordination between
the JSB and the BRC, as the provision for the intergovernmental committee addresses.
The JSB does not work perfectly. This is already acknowledged by ‘both sides’ to the process at different times.
As ABG President Momis has suggested:
The Prime Minister and I both agreed that … there must be more direct consultation at all
levels across government – between officials, between Ministers, within committees and directly
between the Prime Minister and myself. If we are to do that and progress meaningful change this
will provide future JSBs with real issues to consider and discuss.66
The fact that there is no external chairmanship or input to the JSB both a strength and weakness of the body.
In other words, its effective functioning is entirely dependent on the good faith of PNG and ABG governments
continuing to work together without external mediation. The history of the JSB suggests that a harmonious
approach has not always been possible. The postponement of recent JSB meetings suggests a lack of prioritisation
in particularly by the PNG, and makes effective functioning difficult. However, some difficulties are only to be
expected with the difficult task of peace implementation and given the history of conflict, the JSB has proved
has made a clear contribution to implementation of the BPA and provides an importance vehicle for addressing
difficulties. When it is working well, the principal parties can get on with the business of negotiating and
implementing the BPA without any time-consuming external mediation. This may well provide a definitive
example of the ‘Melanesian way’ of dispute resolution and reconciliation that avoids more formalistic and
legalistic mechanisms and sometimes involves ‘unwritten agreements’.
The tensions within the JSB that have been apparent from time to time are anticipated in the constitution and a
related dispute resolution procedure is also defined in Article 333:
(a) The dispute resolution procedure is as follows: –
(i) where appropriate, between the relevant agencies of each Government; or
(ii) where consultation under Subparagraph (i) is not practicable or successful, through the Joint 		
Supervisory Body.
This also allows for ‘mediation and arbitration’ and, ultimately, ‘to the jurisdiction of the courts’. The mediation
and arbitration processes are also defined in Article 334.
In practice neither government has used the arbitration procedure or made recourse to courts (although the
ABG have threatened it on occasion). The involvement of courts in referendum disputes is often undesirable in
political matters and indicates a failure of the political process. Both parties can be reluctant to hand over what
they understand to be disputed political decisions to courts to decide, and courts often view themselves as an
inappropriate body for political decisions. However, as there is a risk of serious disagreement post referendum,
and as the dispute mechanism and the potential need for arbitration is already anticipated in the BPA, it might
be useful to formalise this arbitration role with a defined external state actor (UN or, perhaps, an agreed third
country or the Pacific Islands Forum) or in a named ‘neutral chair’. US Senator George Mitchel fulfilled this
role in the peace negotiations leading to the Good Friday Agreement in Ireland and his contribution was
generally regarded as both helpful and balanced (Mitchell, 1999). In Sudan, the Assessment and Evaluation
Commission, responsible for implementing the CPA also had an international chair. It could even be wise to
integrate independent chairpersonship into a functioning JSB structure early rather than respond at crisis point
New Dawn FM 89.9. (2017, 22 April). Need to reform JSB. http://bougainville.typepad.com/newdawn/2017/04/need-to-reformjsb-anthony-kaybing-200417-there-is-an-immediate-need-for-reform-in-the-joint-supervisory-body-which-is-respo.html
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when the coordination and implementation mechanism is not working for whatever reason (indeed recent JSB
decisions indicate consideration of independent facilitation of discussion of the Second Autonomy Review).
This type of low-key external involvement is routine in post-conflict contexts, as it is clearly compatible with
state sovereignty if the state consents.
The use of an arbitrator may not, however, be called for. Recent initiatives by ABG and GoPNG suggest an
improvement in relationships and a commitment to moving the referendum process forward. Prime Minister
O’Neill and President Momis hosted a special meeting of the JSB in Port Moresby in October 2018 to announce
progress in implementing key aspects of the BPA. While significant progress has been made, we suggest that this
mechanism is far from being in ‘top gear’. The JSB has primary responsibility for getting the process ‘referendumready’ and it needs to function at full capacity from this point to the holding of the referendum.67 The above
suggestion for an external and neutral chair into the JSB mechanism might be able to inject appropriate urgency
into the referendum preparation aspect of JSB work. The two governments have already accepted that this is a
useful model for the BRC and this might help in the context of JSB structures.
In conclusion, with respect to whether the JSB is the appropriate body to run the referendum, we suggest
that ultimately the choice of coordination mechanism is a political matter for the two governments, rather
than for external actors. However, some intergovernmental coordination mechanism is needed, and if a new
coordination/implementation mechanism were to be constituted, it probably would look very similar to the
JSB — whatever its faults. The two governments seem to contemplate that the JSB will continue its role,
supplemented by other committees, and this seems sensible given the time frames. The JSB and its role is framed
by the BPA — this provides continuity in terms of the outworking of the peace process and the commitments
made by both ABG and GoPNG to bring that process to a successful conclusion. The JSB has developed ways
of working, which have carried the peace process successfully so far, whatever its peaks and troughs. The key
challenge in terms of coordination and implementation of the referendum may well be the practical challenge
of ABG–GoPNG coproduction of the referendum rather than a question of what the body should look like.
In short, the JSB needs to be made to work more effectively and with greater urgency rather than replaced: the
issues with the operation of the JSB are with process rather than structure.
We suggest that the JSB could benefit from a permanent secretariat, from clarifying a sub-structure that has
developed ad hoc proliferation of subcommittees, a matter to which we now turn.
4.2.2

The emergent structure of the JSB

The JSB over the years has developed internal teams and committees and is continuing to evolve its structure in
response to the referendum, but also in response to internal tensions on the JSB.
4.2.2.1 Joint Technical Team
A Joint Technical Team (JTT) is chaired by the Chief Secretaries of the two governments and is responsible
for developing the agenda and positions papers which guide the leaders at the JSB. The JTT is comprised
of ‘technical officers’ chosen by the respective Chief Secretaries. In April 2017, President Momis and Prime
Minister O’Neill agreed that the JTT should engage in meaningful consultations and negotiations to progress
several outstanding important issues that the JSB had been unable to resolve.68
Our sense — consolidated by discussions at the NRI Conference — is that the JTT is currently working
relatively well.69 However, much of this work is being done by technical advisors. Moreover, civil servants
Thus it is vital that the momentum continues. The October 2018 JSB made such a commitment: ‘Leaders agreed to meet again
in the third week of January 2019 in Port Moresby at a full meeting of the JSB where further updates would be provided on
referendum preparations and associated work to advance peace in Bougainville’ (PNG & ABG 2018).
68
RNZ (2017, 25 April).Warning over Bougainville referendum inertia. https://www.radionz.co.nz/international/pacificnews/329468/warning-over-bougainville-referendum-inertia
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Thus, before the most recent JSB meeting, ‘Chief Secretary to the National Government Isaac Lupari said the meeting of the Joint
Technical Team in preparation for the JSB was highly productive, and illustrated the current spirit of partnership, cooperation and
preparedness between the two governments’ ABG (2018, 20 June) Recommendations set for JSB. http://www.abg.gov.pg/index.
php/news/read/recommendations-set-for-jsb
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— like judges — usually view themselves as inappropriate arbiters on political decisions. As the UNDP has
made clear with reference to the referendum administration: ‘Political decisions are needed to allow planning
and awareness to proceed’ (Kennedy, 2018). While the JTT is doing much of the ‘heavy lifting’ in terms of
referendum preparation, in the end the major outstanding issues — like the the referendum date — are political
matters that need to be resolved at the JSB rather than JTT level.
4.2.2.2 Joint Ministerial Team
Indeed, in the June 2018 JSB meeting, tensions emerged between the JTT and the political leadership of PNG
and ARoB, that the balance was wrongly calibrated between technical advice, and political decision-making. It
would seem as a response, that a Joint Ministerial Team has now been established comprised of select ministers
from both governments to meet ahead of the JSB to reach political agreement and understanding — responding
to perceptions that the political decision-makers were in a position in meetings, of ‘rubber-stamping’ the JTT
decisions.
4.2.2.3 Joint Technical Working Group
A confusingly similarly named Joint Technical Working Group was also established to push forward the transfer
of powers from PNG to Bougainville (often known as ‘drawdown’). It is chaired by the Chief Secretary (ABG)
and the Secretary for Personnel Management (National Government).
4.2.2.4 Post-referendum Planning Taskforce
The June 2018 JSB meeting established a Post-referendum Planning Taskforce with a specific post-referendum
function. The Taskforce is to be headed by the national Minister Assisting the Prime Minister on Bougainville
and the ABG Minister for Peace Agreement Implementation, guided by a group of eminent persons (to be
jointly selected by the two ministers), to be established for the purpose of conducting post referendum scenario
planning, with a view to reporting to the respective parliaments by the end of 2018.
4.2.2.5 Intergovernmental Referendum Support Committee
The June 2018 JSB meeting also approved an intergovernmental referendum support committee to be established
by the two Chief Secretaries to ‘ensure continued support of the respective governments to the BRC’ (JSB, 2018,
p. 3)

4.3

Bougainville Referendum Commission

The second coordinating mechanism for the holding of the referendum is the BRC.70 Electoral commissions
are crucial to the overall legitimacy of a referendum process. The experience of other processes provides evidence
for Bougainville. Eritrea, East Timor and South Sudan all had an organisation constituted specifically for that
purpose. In contrast, referendums in Canada and the UK allocated referendum-specific tasks to existing electoral
commissions.
Electoral commissions have several core tasks. They must register voters — or at least confirm that the existing
registration is legitimate for the referendum vote. They may also have to register voters outside the territory and
facilitate their voting. As we have seen, in South Sudan this involved people registering and voting as far away as
Australia. Commissions also need to verify the vote immediately after the election. If the vote is close, they play a
key role in making sure that every vote was legitimately cast and recorded. They may also monitor and sometimes
limit the spending of political finance during a referendum campaign. They may also provide advice on voting.
For example, the Electoral Commission in the UK produced an attractive and accessible Voting Guide to the
2014 Scottish Independence Referendum.
The Electoral Commission in the UK has a wider responsibility for overseeing all elections, but it was given
this specific role in the independence referendum by the Scottish Parliament. It now has a specific experience
Although the Administrative Arrangements signed in January 2017 stipulate that ‘the Papua New Guinea Electoral Commission
and the Bougainville Electoral Commissioner will be jointly responsible for the conduct of the referendum’ both are independent
constitutional offices rather than part of the two governments, and both have a place on the new BRC.
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of referendums (See Table 4 in Chapter 2). Drawing on this experience, the UK Electoral Commission now
characterises its ‘key objectives for referendums’ as:
•

they should be well run and produce results that are accepted;

•

there should be integrity and transparency of campaign funding and expenditure.

The UK Electoral Commission experience is well documented and offers a template for other processes. It also
reflects on its own experience and makes recommendation to improve delivery. In this manner its review of the
Scottish referendum — Scottish Independence Referendum: Report on the referendum held on 18 September 2014
— offers an analysis:
identifying lessons which the Electoral Commission believes should be learned for any future
referendums…. We believe the referendum was well-run … because of careful planning (in
part possible because of existing administrative structures in Scotland), sufficient resourcing and
careful delivery of the administrative process.
Similarly, the UK Electoral Commission has reviewed the Brexit referendum, making a series of recommendations.
Many of these have immediate resonance for Bougainville. They include the recommendations that:
•

the Government should establish a clear standard legal framework for the conduct and regulation of future
referendums;

•

referendum legislation should be clear at least six months before it is required to be implemented or complied
with;

•

referendums should not normally be held on the same day as other significant or scheduled polls;

•

governments should make use of all available owned channels to promote voter registration ahead of any
major poll;

•

the capacity of the …Government’s online voter registration website should be tested to ensure it can cope
with significant volumes of applications close to the deadline ahead of future scheduled polls;

•

electors should be able to check online whether they are correctly registered to vote;

•

access to the voting process should be improved for overseas electors. (UK Electoral Commission, 2016, p.
12–15)

These emerge, of course, from the UK experience, but many are useful for referendums in other contexts and
specifically helpful to preparations in Bougainville.
In Bougainville, the establishment of the Bougainville Referendum Commission Transitional Committee as a
transitional structure marked an important milestone in the process of moving towards a referendum commission
(Gamato & Manu, 2018).71 The BRC has yet to begin operating and several suggested starting dates have
already been passed. Clearly the sooner that this happens the better. The Commission has a crucial role to play
in terms of the conduct of the referendum. If the referendum is to be well run and successful, it will require
‘careful planning’, ‘sufficient resourcing’ and ‘careful delivery of the administrative process’ (Gamato & Manu,
2018; Kennedy, 2018). Bougainville gazetted its members of the BRC in early December 2017. In the June 2018
meeting, the JSB moved to appoint Bertie Ahern as Chair of the BRC, and accept the appointment of ABG, and
called for the first meeting to be held as soon as possible (JSB, 2018). The attendance of Bertie Ahern as chair
of the BRC at the special meeting of the JSB in October 2018 marked a key milestone in this process (PNG &
ABG 2018).
Gamato and Manu record how: ‘The Bougainville Referendum Commission (BRC) was formally established on 30 August
2017. To date, the BRC has operated, as stipulated in Section 6 of the Charter, with a Transitional Committee comprising the two
electoral commissioners and the two chief secretaries (or their designated representatives) as the interim governing body since its
establishment’ (2018).See also, The National (2018, 6 April). Envoys briefed on the referendum. https://www.thenational.com.pg/
envoys-briefed-referendum/
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The establishment of the BRC is a very important step forward for the BPA and towards the referendum. It is a
crucial part of the infrastructure of a fair referendum.72 However, its timescale will be relatively tight, and so any
preparatory work that can be done, or moving forward of the timetable for its start, would be important. The
NRI Conference made clear that much preparatory work has been done. But some of the remaining challenges
were apparent — not least the revelation that the transition team had yet to receive any funding. This appears
to have been partially addressed by the October 2018 JSB (PNG & ABG 2018). As UNDP has signalled, it is at
least as important and as challenging to get Bougainville ‘voter-roll ready’ as ‘referendum-ready’ and the current
situation is some way away from this point (Kennedy, 2018).
The BRC is likely to have to continue post-election and will have some ‘implementation’ tasks. First, it will need
to verify the result, and second, it is usual for bodies such as the BRC to prepare more detailed publicly available
reports about the conduct of the referendum (see, for example, the Electoral Commission (2014) Scottish
Independence Referendum: Report on the referendum held on 18 September 2014. These reports are important to
implementation for several reasons:
•

they make the process of holding the referendum and counting of the results transparent, and this builds
confidence in the result;

•

they can set out broad patterns of registration and voting, again providing transparency and sometimes preempting and contradicting myths that may emerge regarding ‘who carried’ the referendum;

•

they lay down lessons learned for other processes in the country in question and more generally globally;

•

they provide an important historical record for the future of an important constitutional event.

It is also, as noted earlier, always possible that the referendum result is challenged, both politically and legally,
and here clear, well-documented information by the BRC will be crucial in providing evidence.
It also appears that the BRC will have some responsibility for voter security and will have to manage any
additional ‘peacekeeping’ or ‘policing’ as part of this process. The Bougainville Police Service (BPS) would have
primary responsibility, but there is widespread concern regarding their capacity to carry out this task.
4.3.1

The Bougainville Referendum Support Project

The BRSP — a UN-led project whereby donors can channel support to the referendum — has been agreed by
the two governments. This project is designed to be flexible and provide advisory and logistical support body for
the BRC, including training and awareness raising relating to the referendum:
The BRSP will assist the BRC through technical expertise, the procurement of operational items
such as voter registration equipment, and outreach activities including the production and
distribution of awareness materials. The project will also conduct training of media and other
key partners on their respective roles in the referendum process. The project will coordinate
closely with activities funded by the UN Peacebuilding Fund and other international partners
to support the National Government of PNG and the ABG not only to hold a successful
referendum, but also transition peacefully through the post-referendum period (UNDP, 2018).
This body remains significantly underfunded (Kennedy, 2018). Moreover, it is unclear whether it will undertake
wider civic education, which is usually an important component of referendums and both governments appear
to agree is needed. Indeed, the Scottish experience indicates that strong civic education can turn the referendum
itself into broader opportunity for political education, which can broaden and deepen the region’s sense of its
democratic values.

4.4

Coordinating the coordinators

The context therefore sees several coordinating mechanisms for the referendum, posing the question of how
ABC News (2017, 24 January). Papua New Guinea, Bougainville governments set up commission to oversee independence vote.
http://www.abc.net.au/news/2017-01-24/bougainville-png-set-up-independence-commission/8208192
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their activities will in turn be coordinated. As the primary duty to hold the referendum sits with the two
governments, and the JSB formally is the agreed mechanism for implementing the agreement, it seems that
the JSB will and should be the coordinating body but will operate through sub-units such as the JTT, the Postreferendum Planning Taskforce and the Inter-governmental Referendum Support Committee. In other words,
existing JSB/JTT/Inter-governmental Support Committee structures should be responsible for linking these
more independent bodies with the government’s decision-making processes.
However, the JSB itself is now creating internal structures in a somewhat ad hoc way. It would be useful to map
the current JSB internal working structure, and consider how it is staffed, and whether resources are adequate. To
some extent the National Coordination Office on Bougainville Affairs forms a kind of ‘secretariat’ for the JSB,
but this is a PNG body with a broader range of functions. It would be useful to consider whether the JSB itself
should have its own secretariat and staff.
It will also be vital that the JSB, the BRC, and the BRSP have a close working relationship, and memorandums of
understanding that delimit their mutual responsibilities and modes of communication. Decisions about staffing
and location of staff will be critical to this relationship.

4.5

Implementation mechanisms following referendums

In this section we ask which types of coordination are necessary to implement the outcome in the event of a
vote both for and against independence. The terms of reference asked our research specifically to respond to the
question of whether the JSB is the appropriate body to run outcome implementation post referendum. This is
primarily a political issue for the two governments — and the JSB. However, in our view, the JSB is the obvious
mechanism to continue to coordinate post referendum outcome implementation given that the implementation
process requires joint consultation. The key issue is whether the two sides should consider introducing a neutral
‘chair’ at this point even before the referendum, to galvanise the JSB and help the two governments hold to a
timetable that will deliver the referendum in compliance with the BPA.
In the event of a pro-independence referendum outcome, the task of managing a transition to independence
is likely to require an even more expanded role for the JSB than managing the referendum. This will call into
question the organisation structure, resources and staffing of the JSB itself. There may be a need for new working
groups to deal with the key different aspects of any post-referendum agenda (and again we note that there will
have to be such an agenda, whatever the result), and the JSB may need a different and larger standing secretariat.
The key issue is that it be given the implementation capacity to respond to new set of tasks attendant upon the
referendum outcome.
At this point the question of an ‘honest broker’ to chair or facilitate independence discussions will likely be
even more important. Historically, New Zealand played a key role in hosting negotiations between Bougainville
and PNG in the run-up to the BPA, so this might be a place to start in terms of making the JSB function
more effectively and constructively. However, a range of neighbouring states have been supportive of the peace
process. Other organisations such as the UN are also capable of providing support. Ultimately this is for the
two governments to decide and any third-party intervention would require the invitation of both governments.
However, having third parties involved in some form can be useful to build confidence and help bring appropriate
expertise and resources to the process.
In addition to negotiating with each other, each government will have to engage in a measure of international
negotiation over its status in the world, and provide reassurances to creditors, and to third states, of their
capacity to manage the many issues which need resolved, relating to debts, continuation of treaty commitments,
and security. It may be that an ‘external relations’ committee of the JSB will be required, as ideally external
relationships would be underpinned by joint messaging by the two governments. Each government will also
want to engage in its own diplomatic efforts as well, and a clear forum in which to exchange information on
these efforts will be important.
The role of the JSB considered, we now turn to set out in more detail the types of implementation coordination
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activities which will be needed following the referendum. In each of these scenarios — autonomy and
independence — there is a clear need for constructive engagement between ABG and GoPNG in the event of
either vote.
4.5.1

Coordination and implementation for autonomy

In the event of a rejection of independence, there will still be profound questions regarding the ‘final status’
of ARoB. Often the losing side will want to secure some additional protections or advantages. Sometimes,
key actors will refuse to see the process as completed – they may well want another referendum. In the case of
Bougainville, even without these dynamics, there will be crucial questions in terms of the status of the BPA post
referendum. Since the BPA and the ARoB and PNG constitutions provide for a temporary status of autonomy
for Bougainville pending the referendum, a decision to continue the ‘status quo’ would still require negotiation
on Bougainville’s final status. In other words, there is a profound question around whether Bougainville would
simply continue in its present form indefinitely or there would be a need for further negotiation around the
status of Bougainville as a constituent state of PNG with a distinct degree of autonomy that is still a work in
progress.
There is every need for a positive, cooperative relationship between the two blocs to support an outworking of
the referendum choice that benefits the citizens of Bougainville and PNG. In other words, there is a powerful
case for making sure that that there is an effective coordination/implementation mechanism in place to facilitate
and ease these changing relationships, and here again we suggest that the JSB is the obvious ongoing body.
As the JSB is a BPA implementation mechanism, if the vote was to produce an autonomy outcome, it may be useful
to consider whether and how intergovernmental relationships are to be institutionalised in the longer term, given
that the JSB’s role is framed as relating to the BPA. Whether it is viewed as ongoing BPA implementation or the
‘new post-transition normal’, the issues that gave rise to the conflict and the relationship between ARoB and PNG
governments will continue to need careful management for many years. Most countries with forms of devolved
government have bodies for intergovernmental cooperation, for example the UK has the Joint Committee of
Ministers, which brings together the UK Cabinet, with the First Ministers (and Deputy First Minister in the case
of Northern Ireland), from the devolved regions for quarterly meetings. A series of concordats also operate as
memorandums of understanding as to intergovernmental and even inter-parliamentary relationships. Whether
it is the same format as the JSB or not, and regardless of the name, a permanent intergovernmental coordination
mechanism will need to be put in place.
4.5.2

Coordination and implementation of independence.

An independence vote creates a very different set of tasks to be coordinated. The immediate task will be to
consult and negotiate a certain path forward from a vote for independence, as set out in the Constitutions.
Presuming that steps are then taken to implement an independence vote, it is useful to think of the coordination
tasks as having different phases, and decisions on the timeline to independence and the tasks to be completed at
each stage, is itself one of the first matters which will need coordinated if the outcome is a vote for independence.
4.5.2.1 Transitional phase – referendum to independence/autonomy
A transition period is nearly always necessary with an independence vote and, as noted earlier, can vary in length.
There may be months or even years between the vote for independence and the formal ‘Independence Day’.
In the case of Bougainville, the BPA makes it clear that the outcome of the referendum will be subject to postreferendum discussions followed by ‘ratification (final decision-making authority) of the National Parliament’.
All parties to the Bougainville referendum need to understand that it would be wrong to underestimate the
complexity of this decoupling negotiation and process for any newly independent state.
Even with the less momentous transition of the UK leaving the EU, this has proved a tortuous process. For
example, with Brexit both sides have recognised a ‘transition’ period — from 29 March 2019 to 31 December
2020, to allow businesses and others to prepare for the moment when the new post-Brexit rules between the
UK and the EU begin. However, for certain aspects of Brexit the transition may be even in the region of 10
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years. It also allows more time for the details of the new relationship to be fully hammered out. Free movement
will continue during the transition period, as the EU wanted. The UK will be able to strike its own trade deals
— although they will not be able to come into force until 1 January 2021. In other words, while many UK
voters thought they would be ‘independent’ of the EU following the confirmation of majority support for leave
on the night of 23 June 2016, this process will not be formally completed until nearly five years later, and at
time of writing the transition contemplated may even be much longer. The detailed agreements negotiated to
date indicate the complexity of the transition.73 The UK government has had to establish a new government
department specifically for managing the outcome: the Department for Exiting the EU is, ‘responsible for
overseeing negotiations to leave the EU and establishing the future relationship between the UK and EU’.
The Department now has staff in London and in the UK Representation in Brussels. This provides broad
information on the UK leaving the EU and information for UK nationals in the EU.74 This UK infrastructure
is mirrored by that of the EU Brexit team. The EU is represented by Michel Barnier, as Chief Negotiator for the
27 EU countries. He has a taskforce at the European Commission that coordinates the work on all strategic,
operational, legal and financial issues related to the negotiations.75
Similarly, in Sudan this phase followed on from the six years of the CPA (Curless, 2011, p. 1,7). With attention
focused on the referendum, Government of Sudan–Sudan People’s Liberation Movement negotiations on a
range of post-referendum issues stalled in 2010 (International Crisis Group, 2010, p. 1–9). As a result, several
significant and contentious post-referendum issues remained unresolved, including future arrangements on
citizenship and nationality status, revenue sharing, sovereign debt, the demarcation of the North-South border,
and the status of the disputed Abyei border area.76 The Government of Sudan and the Sudan People’s Liberation
Movement were unable to reach agreement before the 9 July 2011 when the South became an independent state,
leaving these issues to be resolved after independence as discussed in Chapter 3.
It is sensible therefore to anticipate a lengthy transition phase between ABG and GoPNG. The Brexit experience
indicates that it is very important each government clarifies and consults on its internal positions as soon
as possible, ideally before the vote. It is very difficult to conduct an internal negotiation as to the contours
of the outcome to be sought, at the same time as trying to negotiate with the other government, over those
contours. Each negotiation can undermine the other. A far better approach to negotiation is to come to any
intergovernmental negotiation with an agreed position about the type of new relationship that is being sought,
and the areas for flexibility and red lines, having been discussed internally first.
4.5.2.2 Final status phase — independence
In the event of independence, although the political process of establishing an independent state may be gradual
and continue even after independence, legally there is a very specific moment relevant in international law,
when the state becomes independent. At this point new treaty relationships may come into force. The issues of
management are significant including the legal complexity of settling international agreement — necessary for
example to transport coming in and out of the country — between actors who are a local government prior to
independence, and a government of a state after. In this context, it is important that Bougainville Revolutionary
Army and ABG already have many of the functions of an independent state. In other words, there is no need in
this context to ‘start from scratch’ but the challenges of this moment are nevertheless profound and need careful
forward planning.
See Draft Agreement on the withdrawal of the United Kingdom of Great Britain and Northern Ireland from the European Union
and the European Atomic Energy Community https://assets.publishing.service.gov.uk/government/uploads/system/uploads/
attachment_data/file/691366/20180319_DRAFT_WITHDRAWAL_AGREEMENT.pdf
74
GOV.UK (2017, 29 March) Exiting the European Union. https://www.gov.uk/guidance/exiting-the-european-union.
75
European Commission (2018). ‘Brexit negotiations: The Article 50 negotiation process and principles for the United Kingdom’s
departure from the European Union. https://ec.europa.eu/commission/brexit-negotiations_en
76
Under Chapter IV (‘The Resolution of the Abyei Conflict’) of the CPA, Abyei was to have its own referendum — simultaneous
with the Southern Sudan referendum but independent of its result — on whether it wanted to remain administratively part of the
north or to be administratively part of the South.
73
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4.6

International mechanisms and support

We now turn to the question of what roles international actors usefully play to support the coordination
and implementation of the referendum outcome. There are many lessons and models of good practice from
international examples. Two levels of support are important. The first, is at the level of technical support, with
international organisations already committed to play a role in support of the administration of the referendum.
The second involves wider support to the two governments in encompassing all the many challenges attached to
implementing the outcome of the referendum. These might range from support around policing and security in
the event of instability to support for the whole gamut of state-building measures that would be needed in the
event of a vote for independence.
Sometimes technical support involves a straightforward monitoring role for the UN. For example, the UN
Observer Mission to Verify the Referendum in Eritrea was established pursuant to General Assembly resolution
47/114 of 16 December 1992 and lasted until 25 April 1993. The goals of the mission were to verify the
impartiality of the referendum, report claims of irregularities, and verify the counting, computation and
announcement of the results. The intervention was considered a success and the referendum was considered free
and fair.
In South Sudan at the time of independence, the Security Council established in 2011 the UN Mission in
the Republic of South Sudan for an initial period of one year. The resolution 1996 (2011) mandated the UN
Mission in the Republic of South Sudan to consolidate peace and security, and to help establish the conditions
for development with a view to strengthening the capacity of the Government of the Republic of South Sudan
to govern effectively and democratically and establish good relations with its neighbours.
The process from referendum to independence in East Timor saw a series of UN interventions due largely to
the violence and destruction that followed the referendum. The mandate of the first UN Mission in East Timor
mission was limited to preparing and holding a referendum on autonomy (and by implication independence).
The mandate of the UN Transitional Administration in East Timor, operating from 25 October 1999 to 20 May
2002, was to:
•

provide security and maintain law and order throughout the territory of East Timor;

•

establish an effective administration;

•

assist in the development of civil and social services;

•

ensure the coordination and delivery of humanitarian assistance, rehabilitation and development assistance;

•

support capacity-building for self-government;

•

assist in the establishment of conditions for sustainable development.

The following UN operation, UN Mission of Support in East Timor (May 2002 to May 2005), which commenced
as East Timor gained independence, consisted of a reduced number of UN staff and military personnel with
a mandate focusing on assistance to core administrative structures and the provision of law enforcement and
security. The subsequent operation, UN Office in Timor-Leste (May 2005 to May 2006), had an even further
reduction in civilian staff, and its military personnel were only tasked with the security of the operation itself.
Reconciliation and political dialogue were not mentioned in the mandate of any of the first three UN operations.
This changed after the 2006 crisis, when the Security Council resolution of 25 August 2006 gave the UN
Integrated Mission in Timor-Leste a mandate with the following opening terms:
To support the Government in consolidating stability, enhancing a culture of democratic
governance, and facilitating political dialogue among Timorese stakeholders, in their efforts to
bring about a process of national reconciliation and to foster social cohesion.
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The UN ended its peacekeeping mission to Timor-Leste on 31 December 2012 — over 12 years after the
referendum and across five different missions over time.
It is clear therefore that different possibilities for different levels of external support for ABG and GoPNG
both before and after the referendum therefore exist. One of the critical matters is the question of whether the
process remains the sole responsibility of ‘internal’ (i.e. ARoB/PNG) institutions or whether external mediation
or facilitation support is needed or desired. Another is whether the international community will support any
expansion of international involvement in the process. Comparative analysis provides useful examples from
other peace processes and referendums that illustrate the range of mechanisms.
Even without formal mediation or facilitation, a level of diplomatic engagement is also useful to helping manage
the risk of conflict. In the case of South Sudan, several diplomatic and research initiatives highlighted and
helped coordinate international actors around the dangers of conflict re-erupting and signalling to the parties as
discussed in Chapter 3.

4.7

Summary and recommendations

Both the referendum itself and then its implementation create significant coordination challenges, both between
the governments, on the ground as regards communities and people in Bougainville, and among and between
international actors.
Clear JSB structures exist and these are evolving to deal with the referendum, but also exhibiting signs of internal
tension and stress.
Both autonomy and independence votes will create further coordination tasks and challenges. A vote for ‘greater
autonomy’ will require some ongoing coordination of how the current autonomy arrangements are to be
consolidated and progressed. A vote for independence will need a phased approach of some years.
We make several observations and recommendations on coordination of outcomes and implementation:
First, in terms of the timescale, the JSB is an appropriate body to continue coordinating the referendum
preparations. However, its committee structure should be clarified and developed, it would benefit
from clearer permanent staffing appropriate to the tasks ahead, and perhaps even independent external
chairpersonship for aspects of the referendum process, particularly post referendum. Although the JSB has
problems in operating, the two governments are committed to it, it is developing an infrastructure to deal with
the referendum, and if replaced would need to be superseded with a similar intergovernmental body in any case.
It must be provided the resources to ensure the ‘implementation capacity’ to respond to the outcome of the
referendum. The establishment and operation of the BRC is also crucial to the management of outcomes.
Second, it is important the international actors step-up to employ early-warning analysis as they did in
Sudan/South Sudan and take steps to provide support to the two governments in resolving any issues
that seem set to destabilise the holding of the referendum or the implementation of its outcome. Ongoing
international diplomacy in support of a peaceful process is vital to maintaining and extending the reconciliation
and conflict resolution that has taken place over the last 20 years.
Third, it is important to extend the opportunities for civic engagement and deliberation over the
outstanding elements of referendum design, and the engagement of key constituencies (such as the PNG
parliamentarians), as contemplated to be undertaken by the BRSP. It would be useful if civic education and
education of key constituencies could also engage in ‘scenario planning’ and encourage a positive vision for a
post-referendum reframing of ‘a new constitutional moment’. This could enable a form of realism about either
referendum outcome and prepare the public for the further processes that will need to unfold, again alleviating
potential misunderstanding and mistrust.
Fourth, a public stance of reconciliation of both governments post referendum can be very important to
setting the reconciliation tone. While in the Scottish referendum independence voters and leadership made it
clear that they would not give up on their wish for independence, they also made it clear that they accepted the
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result and that society should do the same. Networks of community leaders and civil society should consider
what conflict resolution and dialogue mechanisms could operate at the community level in the immediate
aftermath of the referendum, to ensure a peaceful atmosphere.
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Ch. 5

Human rights and reconciliation

This chapter addresses the question of protecting human rights and promoting reconciliation in the context of
the referendum outcome. It also asks what roles the international community as well as political and community
leaders in ARoB and PNG might play to build bridges across communities in the aftermath of the referendum.
We recognise that referendums can be divisive in any context. Given the series of bitter divisions attendant on
the Bougainville ‘crisis’, there is the additional danger of an opening of ‘old wounds’ on all sides, risking political
instability and even violence.
In this context we argue that there is a specific need to protect ‘all sides’ with effective human rights mechanisms
whatever the outcome. Moreover, there is a need to promote reconciliation, again whatever the outcome. We
recognise that a broad commitment to human rights and reconciliation underpins most successful peace processes
and referendums. Once again, we frame this discussion in terms of three sets of relationships within and between
Bougainville and PNG:
•

relationships between Bougainville and PNG;

•

relationships within Bougainville;

•

Relationships within PNG.

In other words, when we address the question of the outworking of the outcome of the referendum, we suggest that
each of these relationships needs to be appropriately mediated by human rights and reconciliation mechanisms.

5.1 Human rights mechanisms to protect the integrity of referendum
process
Several human rights and equality principles should guide the referendum process, as set out in Ellis’s report.
International standards deal with elections and the concept of a free and fair referendum itself (see Ellis,
2018; Qvortrup, 2018, as well as the Carter Center Election Obligations and Standards Database, for relevant
international standards relating to the conduct of the referendum).77 Many of the key elements of transparency
and fairness addressed in Chapter 2, can be understood as an outworking of this factor.
Second, specialist equality conventions such as the Convention on the Elimination of All Forms of Discrimination
Against Women suggest that the process of the referendum should be proactive in terms of ensuring the widest
possible participation of women and other under-represented groups. This requires not just anti-discrimination
provisions that prevent discrimination on grounds of sex, race, social status and other identities, but outreach
and consideration of how seemingly neutral criteria such as where polling booths are created might operate
to exclude particular groups, and what type of ‘affirmation action’ is required to ensure broad participation.
A further, critical issue in protecting human rights involves the security issues surrounding the holding of the
referendum, where the right to life and to bodily integrity is paramount.

5.2 Human rights mechanisms to protect the integrity of referendum
outcome
It is important that steps are taken to ensure that the human rights and equality of all citizens are protected
whatever the outcome. There is a possibility of recrimination against communities understood to have voted ‘the
wrong way’, and design of post-referendum release of voting patterns may have to take this into account. It bears
repeating here that either outcome will change the current temporary settlement — of the self-determination
issue by means of a postponed referendum — to a more permanent status. As either outcome takes hold a clear
human rights task will emerge of making sure that the society which emerges is fair for everyone, and fairness
will be vital to a stable political future, and to ongoing reconciliation. It would be useful as part of the transition
77

Carter Center Election Obligations and Standards Database (EOS) https://eos.cartercenter.org/about
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in either scenario, to invite an audit – whether international, domestic or mixed – of the rights issues and
protections involved with any new future status. This could review the institutions for protecting rights at the
Bougainville level, and whether they are fit for purpose in the new future. It would be also important to similarly
review the protection of rights of Bougainvilleans in PNG.
More specifically in our view the following human rights and equality issues will be important. With respect to
either outcome:
•

thinking through how equality and minority representation will be provided for symbolically and in practice
in the new polity. Whether the minority is those who have not supported independence, or do not feel
represented by the ABG, within Bougainville in the event of independence, or Bougainvilleans as a minority
within PNG;

•

improving current human rights and equality measures in both Bougainville and PNG as an important
confidence-building tool;

•

using the post-referendum moment to consolidate and improve rights protections.

For Bougainville this could mean:
•

making sure that the rights provisions are made permanent and that the institutional infrastructure of
human rights protection continues to be developed;

•

bringing clarity to the relationship between traditional laws and rights;

•

bringing improved specific protections to the status of women;

•

improving the representation of women in government and public positions generally;

•

considering which transitional aspects of the constitution, including those focused on transitional justice, and
extension of the franchise to those in other countries, are to be institutionalised in a permanent constitution;

•

committing to socio-economic rights;

•

providing in an ongoing way for police training and accountability;

•

using a rights-based framework for policy, including economic policy and the issue of whether and how to
reopen the Panguna mine.

For PNG this could mean:
•

providing for better enforcement of rights;

•

ensuring that economic and political support for Bougainville delivers capacity to progressively realise socioeconomic rights.

Beyond this, the outcomes raise slightly different rights challenges. An independence outcome will raise
additional rights questions of:
•

rights to dual citizenship for Bougainvilleans in and outside of PNG;

•

rights to freedom of movement between Bougainville and PNG;

•

rights of PNG citizens in Bougainville, and Bougainville citizens in PNG;

•

how to ensure that institutions, such as a final court to interpret and apply rights which currently are
provided for at the level of PNG are provided for in the newly independent state;

•

how to reconfigure policing to ensure a democratically accountable police force that respects rights.

An autonomy outcome will require thinking through how reporting and accountability to international human
rights bodies is to be managed given the high degree of autonomy given to the ABG (which may make it
politically difficult for GoPNG to ensure the enforcement of international obligations).
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There will therefore be a broad range of human rights issues emerging from the referendum outcome. This will
create new challenges for the existing rights infrastructure across Bougainville and PNG.

5.3

Existing rights infrastructure in Bougainville and PNG

At one level the PNG Constitution provides a remarkable model of rights incorporation. Unusually for any
government, PNG incorporated most of the UN rights treaties in its constitution. In practice, however, rights
protections across PNG have fallen short of this ideal.78 For example, the Convention on the Elimination of
Racial Discrimination (CERD) has particular relevance for Bougainville and should underwrite protection
immediately relevant to the Bougainville referendum. Whatever the outcome, the referendum will in all
likelihood raise profound issues around nationality and ethnicity across Bougainville and PNG (Minority Rights
Group International, 2018; Nash & Ogan, 1990). However, engagement with the Committee set up to monitor
the Convention has been stalled:
Despite the Committee’s repeated requests, Papua New Guinea has not fulfilled its obligations
under article 9, paragraph 1, of the Convention. It has submitted neither its periodic report
nor the additional information requested concerning the situation in Bougainville. No dialogue
between Papua New Guinea and the Committee has taken place since 1984. (CERD, 2003)
It is important that the relationship between PNG and CERD is re-established and that the broader human rights
framework is more firmly entrenched to anticipate the range of rights-based implications of the Bougainville
referendum.79 The GoPNG suggests in its submission to the recent second Universal Periodic Review to the
UN Human Rights Commission that the PNG Constitution ‘underscores PNG’s continued commitment in
upholding its international obligations as a State Party to various international legal instruments that protect,
promote and fulfil the basic human rights for all people as enshrined in the UN Charter and the Universal
Declaration of Human Rights’.80
GoPNG also confirms in that submission that the ‘Government is continuing work to establish an independent
National Human Rights Institution (NHRI) in accordance with the Paris Principles’.81 We would suggest that
such an institution should be put in place as soon as possible, ideally to properly anticipate the different potential
rights-related ‘fallout’ from the Bougainville referendum.
These mechanisms are needed to protect all Bougainville and PNG citizens against any negative impact from the
referendum across the full reach of their human rights.
Meanwhile, in Bougainville the BPA and the Constitution provide some prospect of further remedy:
123. The autonomous Bougainville Government will have the power to provide additional
guarantees of human rights in Bougainville, which do not abrogate the human rights provisions
in the National Constitution.
124. The autonomous Bougainville Government will have the power to establish mechanisms
for enforcement of human rights that do not abrogate the human rights provisions in the
National Constitution.
Moreover, the Bougainville Constitution provides the possibility of further rights-specific protection through a
new ‘Human Rights Enforcement Body’:
OHCHR. Papua New Guinea https://www.ohchr.org/EN/countries/AsiaRegion/Pages/PGIndex.aspx
Accordingly, ‘OHCHR deployed a Human Rights Adviser (HRA) to Papua New Guinea in 2008, to support efforts to mainstream
human rights in the UNCT and engage with the PNG government to strengthen national human rights protection systems. The
Human Rights Adviser’s Unit co-chairs the Human Rights Forum with the Department of Justice and Attorney General and
coordinates human rights activities in accordance with the United Nations Development Assistance Framework (2015–2017)’.
https://www.ohchr.org/EN/Countries/AsiaRegion/Pages/PGSummary.aspx
80
Paragraph 8, National report submitted in accordance with paragraph 5 of the annex to Human Rights Council resolution 16/21,
Papua New Guinea, Human Rights Council, Working Group on the Universal Periodic Review, Twenty-fifth session, 2–13 May
2016.
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Paragraph 18, ibid.
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185…. (1) There may be established by this Constitution a specialist human rights enforcement
body with powers to – (a) protect and enforce human rights; and (b) encourage respect for
human rights; and (c) educate persons and bodies on all matters pertaining to human rights; and
(d) encourage reconciliation among parties involved in abuses or infringement of human rights
(including all parties involved in the Bougainville conflict).
The PNG Constitution also provides a further mechanism in Section 308 ‘Jurisdiction of Bougainville courts’.
This provides inter alia:
(1) The Bougainville Constitution may provide for that powers of a Bougainville court with
jurisdiction similar to that of the National Court may include power to … (e) protect and
enforce human rights…. [And] (3) A resident of Bougainville may commence an action for the
enforcement of human rights in the National Court or in a Bougainville court or institution
with competent jurisdiction.
None of these institutions have currently been established. Given the possibility of a series of rights-related issues
emerging whatever the outcome of the referendum, we argue strongly that rights-protecting mechanisms are put
in place as soon as possible in both Bougainville and PNG.
We have suggested that several relationships need addressed. In particular we would anticipate the need for
protection of BoBs and ‘non-Bougainvilleans inside Bougainville’ in the event of an independence vote. There
is some suggestion that PNG was a ‘cold house’ for Bougainvilleans during and immediately after the ‘crisis’.
Moreover, there have recently been issues with targeting of minority ethnic groups in Bougainville and they may
need further protection.82

5.4

Human rights and policing

Given the centrality of policing and ‘security’ to the Bougainville crisis, it is particularly important that policing
in Bougainville is framed by human rights practice during and post referendum. The comparative examples
of Eritrea, South Sudan, and Timor-Leste all signal the need for careful attention to policing issues following
a vote for secession. There is a strong commitment to avoid any return to the violence that characterised the
‘Bougainville crisis’; however, security responses to any post-referendum instability will often determine whether
violence is quelled or exacerbated. This history of military response to the Panguna mine dispute should remind
all stakeholders of why there is a BPA and a referendum in the first place. In this context, it is important to note
that there is a direct link between issues of ‘voter security’ and the past experience of challenges around ‘security
and law and order’ and ‘peacekeeping’ in Bougainville.
There is a key question of whether the current police service in Bougainville is ready for or has sufficient capacity
for, its responsibilities during the referendum, let alone capable of responding appropriately in a context where
broader referendum-related tensions were to emerge.83 The (BPS) consists of around 200 officers based in the
three urban centres (Buka, Arawa, and Buin) with nearly 350 members of the Community Auxiliary Police
based in communities throughout Bougainville (Dinnen & Peake, 2013). Despite its name, the BPS is not an
autonomous institution and formally remains an integral part of the Royal PNG Constabulary, despite renaming
as the BPS and training of local officers. At present international support for the Bougainville police is limited
to Australian support through the Joint Security Sector for Development and New Zealand’s Bougainville
Community Policing Project.84

RNZ News (2017, 9 February). Concerns when armed men appear in Bougainville’s Buka.
https://www.radionz.co.nz/international/programmes/datelinepacific/audio/201832598/concerns-when-armed-men-appear-inbougainville’s-buka
83
For example, President Momis raised these concerns in his opening statement to the JSB meeting in Arawa on 29 June 2018 and
suggested an invitation to the, ‘United Nations to provide an international security force for the referendum’.
84
New Zealand Police. ‘Bougainville Community Policing Project, 2013’ http://www.police.govt.nz/about-us/programmesinitiatives/isg/current-deployments
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Our sense is that the ‘soft policing’ model of existing support is important – even if it has attracted criticism in
terms of harder issues of policing.85 Whether this model can be further resourced – and further internationalised
– is a key question for the referendum process and outcome. This kind of external support might be increased
seamlessly to respond appropriately to any increased instability. But how — and whether —` this is to be done
is a core questions for all key stakeholders – especially the ABG, the GoPNG, and the international community.
Certainly, policing will have to be further consolidated and resourced in terms of the still challenging but
relatively well-defined task of guaranteeing ‘voter security’. This will require specific attention in the run-up to
the referendum and during the vote which is planned to take place over a two-week period (Gamato & Manu,
2018). Thus, the broad issue of voter security must address voters, BRC staff and facilities, materials and observers.
Potentially, it may have to respond to the threat of different degrees of referendum-related violence. While it is
difficult to speculate on what this might involve, two factors are clear. First, nobody wants a return to the levels of
violence experienced during the ‘crisis’ that was ended by the BPA. Second, ARoB, PNG, and their international
friends need to be ready to respond with an appropriate peacekeeping/policing intervention to prevent a return
to such violence, and it may well be important to think proactively about using forms of international policing
to provide confidence over security during and in the immediate aftermath of the referendum.

5.5

Reconciliation as dialogue and deliberation

The Outcomes Issue Study terms of reference invited engagement with the question of what roles political and
community leaders might play to build bridges across communities in the aftermath of the referendum. Here we
find the different ‘logics’ of conflict and peace interfaced around the notion of ‘reconciliation’ (McVeigh, 2002).
While the Bougainville referendum should underline the peace process, it is at least possible that it undermines
it. Each of the post-referendum scenarios sketched above carries a level of risk. The most serious risk attached to
the referendum process and outcome is that it becomes a catalyst for renewed violence.
Thus, ABG and GoPNG have every reason to want to ensure that they do all they can to prevent the threat of
referendum-related violence. In this context, the UNDP usefully characterises the different dynamics that led to
the ‘crisis’ and continue to challenge peacebuilding:
It is well recognised that the so-called Bougainville crisis (1988–1997) had two interlocking
but also somewhat separate conflict dynamics: the first, between Bougainville and PNG, and
secondly, among Bougainville armed groups fighting each other. It can be argued that today
there are three interlocking but also somewhat separate peacebuilding challenges: (1) between
Bougainville and PNG; (2) related to the legacy of infighting during the crisis, and (3) related
to the persistence in Bougainville today, of armed groups that do not recognize the formal
authority of the ABG. (2014, p. 4–5)
Addressing each of these dynamics will be an important ongoing reconciliation task that will continue — albeit
in different contexts — following either referendum outcome. Woodbury provides a suitable note of caution:
Bougainville, the PNG Government and regional partners like Australia cannot afford to be
complacent. Significant risks and challenges exist in the period before, during and after the
referendum. The arrangements agreed to in the Bougainville Peace Agreement have facilitated
a level of stability in Bougainville since 2001, and much-needed time for reconciliation and
reconstruction; they have also enabled Bougainville to achieve a higher level of autonomy than
the 1970s provincial arrangements allowed. But…. the story has not yet ended. And there is
still ‘a long way to go before there can be certainty that the political settlement’ contained in the
peace agreement ‘does in fact provide the basis for sustainable peace’. (2015, p. 19–20)
It has also been positively endorsed by others. For example, UN Special Rapporteur Heyns (2015, p. 8) suggested, ‘the
Community Auxiliary Police in Bougainville, which is supported by New Zealand, is noteworthy. The Auxiliary Police in
Bougainville has approximately 337 members, all of whom are paid staff who assist in alleviating the pressure on the regular police
force’.
85
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Neither, however, is the threat of referendum-related instability and violence a justification for not holding the
referendum. Because the commitment to the referendum is so central to the BPA, any attempt to deny its being
held before mid-2020 would itself create a similarly destabilising moment.
It bears emphasis that it is normal to expect some level of instability and risk to moments of major constitutional
change. There may be an inevitability of some level of polarisation emerging from any referendum process. As
International IDEA observes:
Direct democracy mechanisms usually require people to vote yes or no to a specific and often
very controversial issue. Once the question has been set and the options have been decided
upon, nuance may be lost, and opportunities for compromise may be limited. As such, direct
democracy can polarize debate, exacerbate political divisions and increase the potential for
destabilizing reactions such as boycotts or violence. Kenya’s constitutional referendum of 2005
is an example of a vote that had such a polarizing and damaging effect. (2014, p.13)
Given these broader lessons, however, it is sensible for ABG and GoPNG and their partners to anticipate
and manage referendum-related tensions. But it is equally important to signal an ongoing commitment to
reconciliation, which involves both political reconciliation and reconciliation among groups and individuals. In
common with other reports and commentators, good referendum design and management, which delivers on
the BPA commitment, is itself significant to reconciliation.
Beyond this, we believe that there is significant mileage in supporting the ‘Melanesian way’ model of reconciliation,
as dialogue and deliberation (Howley, 2002). While it is important that this is seen to complement rather than
contradict the human rights framework sketched above, reconciliation practice across Bougainville and PNG
offers a model not just for post-referendum Bougainville but for other peacebuilding processes around the world
(Howley 2002; Page 2012; World Bank 2016). While many of these have not been completed, the reconciliations
mooted – not just between Bougainville and PNG — but between other key actors – including the Papua New
Guinea Defence Force, , BCL, Australia, and different stakeholders across PNG — provides some sense of scale
of a successful reconciliation strategy.
Thus, there will be a continuing need for traditional or other forms of reconciliation on the island of Bougainville,
whatever the outcome. Losing a referendum on the status of the country/region will — either way — be a form
of bereavement, the more so when people have fought and died for the right to hold the referendum and for a
specific status for the island. For those who ‘win’, there may be a sense of joy and liberation. Others may view
the focus on the status of Bougainville to be an unwelcome distraction from pressing issues of survival and wellbeing. Forms of reconciliation that provide some public space to bring people together to understand the quite
different experiences of the referendum can be a useful reconciliation tool.

5.6

Summary and recommendations

Either post-referendum scenario — independence or autonomy — carries a level of risk. It is important that any
instability is anticipated by robust and proactive commitment to protect human rights and to reconciliation.
These efforts should be fully supported by the international community.
We make the following recommendations:
First, regarding human rights in PNG, it is important that GoPNG institutionalises the broad OHCHR
and special rapporteur package of ‘reforms’ regarding rights issues — particularly the need to establish an
independent NHRI in accordance with the Paris Principles (Principles relating to the Status of National
Institutions, adopted by the UN General Assembly resolution 48/134 of 20 December 1993), as well as
encouraging the establishment of a strong human rights-focused non-governmental organisation.
Second, regarding human rights in Bougainville, it is important that ABG establishes the ‘Human Rights
Enforcement Body’ enabled by the constitution. This too should operate in accordance with the Paris
Principles.
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Third, in terms of reconciliation, there will no doubt be a need for a whole series of reconciliation
ceremonies and processes between the different parties. We endorse the perspective that the ‘Melanesian
way’ of reconciliation that focuses on future-oriented dialogue has obvious reference in this context. We also
note that the success of this model also has much wider application. We suggest that the lessons of this process
are learned and operationalised by the international community and their relevance discussed in the context
of other peacebuilding contexts. Within that process, we observe that Bougainville and PNG have much to
teach the wider world regarding processes of reconciliation. One of the legacies of the reconciliation would be
a commitment to share the ‘Melanesian way’ of reconciliation with a much wider audience around the world.
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Ch. 6

Conclusions

When the Bougainville peace process is reviewed in comparative context, the BPA emerges as a remarkable
document. It ranks with other effective peace settlements as a finely-honed, nuanced and successful peace
agreement. The careful attention to detail and the obvious process of negotiation involving the core constituencies
is manifest in the final document. The document demonstrates remarkable foresight in setting a path for the
referendum process. In this context, it is difficult not to contrast the subtlety embedded in the BPA with the
majoritarianism inevitable in the holding of the referendum. In retrospect, it is possible to observe that the
finesse involved in the negotiations around the peace agreement is inevitably missing in presenting a binary
choice on the future of Bougainville to its citizens through the referendum.
While referendums can appear to be a democratic method of resolving issues of the fundamental constitutional
status of a country, they often reduce complex issues of the relationship of two entities to a Yes or No question.
Moreover, this binary choice is often at odds with the myriad of ways in which the relationship between a state
and a region that wants to break away — in this case Bougainville and PNG — can be reconfigured in practice.
However, while we might note that referendums are usually not the best way to embed or resolve a political peace
process, in Bougainville the referendum was a necessary part of the BPA and so it is essential that the referendum
is held, even if it is an imperfect tool for deciding a political future. The referendum is a milestone in a much
longer peace process — something that started well before the BPA and will continue after the referendum.86 In
this sense the holding of the referendum is just as significant as its outcome.
In this regard, the governments of ARoB and PNG deserve great credit for continuing to work constructively
on the referendum process. While there have been tensions, in comparative context their commitment to work
through differences is impressive. It bears emphasis, however, that this existing goodwill and good practice needs
to be accentuated and accelerated in the run-up to the referendum. It is in the interests of everyone in ARoB and
PNG that the referendum principles and commitments embedded in the BPA are delivered.
The core challenge for the NRI’s Outcome Issues Study was to play a constructive and supportive role in
informing the preparation for — and conduct and outcome of — a free and fair referendum as guaranteed by the
BPA. The key challenge for all parties is establishing the legitimacy of the process and that all parties accept the
outcome and its implications. This is obviously framed by the BPA and its core commitment on the referendum,
but it will also depend on political leadership in both ARoB and PNG. It will be vital that these — and other
stakeholders —both accept and promote the legitimacy of the process. In this regard, we hope our comparative
insights help ground this process in the wider lessons of international peacebuilding.
Comparative analysis brings a wealth of established and tested practice to the Bougainville process while
recognising the specificity and uniqueness of every referendum process. It helps provide a template for good
practice in terms of the practice of the referendum as well as a blueprint for implementing the result and
managing the consequences — both negative and positive — of a once in a lifetime decision for all the citizens
of Bougainville and PNG. We hope that our recommendations, set out at the start of the report, will prove a
useful complement to home-grown Bougainville–PNG deliberation.
However, perhaps the most challenging political reality is that the ‘clock is ticking’ in terms of the countdown
to the referendum. This arguably reduces the space for any more complex elements to be added to the process.
Some of the issues that have been mooted — such as thresholds or multiple questions or multiple-choice
outcomes — might conceivably have been possible in a longer window to the referendum, but increasingly
look unachievable. As the target deadline of June 2019 and the absolute deadline of June 2020 approach, our
comparative timeline from the Scottish referendum (see Appendix C) gives some sense of the urgency to focus
on the basic commitment to get things right and ensure legitimacy of outcome. The pressure of the deadline may
For example, James Tanis recalls how he was appointed ‘Minister for Peace’ by the Bougainville Revolutionary Army two
years before the start of the formal peace process. Australian Civil-Military Centre 27 March 2012. https://www.youtube.com/
watch?v=Zf6wSKfep1Y
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push referendum process issues towards simple solutions — a simple binary choice, a simple voting procedure,
a simple franchise and so on — with a concomitant risk of each simplification undermining the legitimacy of
the process.
This time pressure acknowledged, we believe that there is still time to get the referendum process ‘right’ before
its final deadline. We hope our analysis along with other contributions, not least from the wider NRI reports,
will help frame some of the core issues and the options that might exist for addressing them. However, this is
ultimately an issue for Bougainvilleans to resolve, facilitated by the ABG and GoPNG, and we wish them all the
best in this enterprise.
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Appendix
Appendix A: Key research resources
Several good sources for accessing full comparative referendum data exist. Besides Tierney’s work (2012), there
is a plethora of accessible databases that facilitate the comparative analysis of referendums. In different ways,
each of these can support further exploration of different aspects of referendums outcomes — the referendum
process itself plus the different institutions that help coordinate and implement referendums as well as the role
of international actors.
There is a range of online accessible sources on general referendum detail:
International IDEA’s Direct Democracy Database (https://www.idea.int/data-tools/data/direct-democracy)
Direct Democracy site http://www.direct-democracy-navigator.org/ at the University of Wuppertal.
‘Database and Search engine for Direct Democracy’ https://www.sudd.ch/index.php?lang=en;V-Dem https://
www.v-dem.net/en/
The Electoral Integrity Project (University of Sydney, Australia, and Harvard University, UK) (https://www.
electoralintegrityproject.com/) provides useful comparative perspective on the election process.
Christine Bell’s peace agreements database (www.peaceagreements.org) contains wider data on commitments to
referendums in peace processes.
The University of Kent Referendums in Peace Processes Dataset (https://www.kent.ac.uk/politics/carc/research/
referendums-in-peace-process-dataset.html) presents a number of case studies to ‘identify the conditions under
which referendums enable or impede negotiated agreements’.
The National Conference of State Legislatures 2014–Present Initiative and Referendum Legislation Database
provides detail of US referendums, including Puerto Rico and other territories http://www.ncsl.org/research/
elections-and-campaigns/initiative-referendum-database-2014.aspx
We also suggest that the work of the European Commission for Democracy Through Law or ‘Venice Commission’
provides a useful template for many of the process issues as they have arisen — or are likely to arise — in the
Bougainville referendum. This material is available online at: The Venice Commission of the Council of Europe
http://www.venice.coe.int/WebForms/pages/?p=01_Presentation&lang=EN
In particular, the Venice Commission Code of Good Practice on Referendums (2007) has widespread application to
the present study. This provides good practice guidelines and principles by drawing on an analysis of referendums
across Europe. This was a specific development of the earlier paradigmatic Code of Good Practice in Electoral
Matters (2003) and constitutes a referendum-specific supplement to the earlier principles.
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Appendix B: Secession agreements between Sudan and South Sudan
Agreement between Sudan and South Sudan on border issues: Agreement that provides for a peaceful
and secure border between the two states, with an Integrated Border Management Approach that calls for
bilateral, inter-agency, intra-agency, and local participation, and for a Joint Demarcation Committee to undergo
a demarcation process. The agreement also establishes measures for transboundary populations and border
communities, border security, and a Joint Border Commission to manage policies and principles within this
agreement.
Agreement between Sudan and South Sudan on certain economic matters: An agreement that provides
measures for the resolution of treatment of external and domestic assets and liabilities in the Republic of the
Sudan and the Republic of South Sudan . The agreement provides for the Republic of the Sudan to retain all
external debt liabilities with the intention of securing international assistance on repayment; however, in the case
that international assistance cannot be secured within two years, the agreement provides three apportionment
approaches for the two states. Furthermore, the agreement also provides measures for domestic assets and
liabilities, cultural heritage, mutual forgiveness of non-oil related claims, and for a joint approach to the
international community by the two states.
Framework agreement to facilitate payment of post service benefits between Sudan and South Sudan:
Provides the specific obligations of the parties regarding post-service benefits for citizens of either state, and
establishes a Joint Ministerial Committee on Pensions to oversee all issues related to pension administration for
the eligible citizens in each state, including a Joint Technical Committee on Pensions. In cases where the Joint
Ministerial Committee on Pensions cannot resolve an amicable solution, the International Labour Organization
shall be referred to on the matter.
Agreement on trade and trade related issues between Sudan and South Sudan: An agreement by the parties
that provides for trade arrangements between the two states and establishes the mandate for the Joint Ministerial
Committee on Trade Relations along with the terms of reference for the Joint Technical Committee on Trade
Relations.
Cooperation agreement between Sudan and South Sudan: Establishes the principles of cooperation
between the two states, specifically ‘principles of the African Union Constitutive Act and the UN Charter
concerning relations and cooperation’ and reaffirms the Parties’ commitment to the prior agreements on security
arrangements. The parties further commit to ratify, implement, and monitor all agreements relating to the CPA
and post-secession matters.
Framework agreement on the status of nationals of the other state and related matters between Sudan and
South Sudan: Provides measures relating to the status and treatment of nationals of each state in the territory
of the other state, including the freedoms that pertain to these individuals, a Joint High Level Committee to
adopt and implement these measures, the transitional period, and the role of the African Union High Level
Implementation Panel for Sudan. The parties also provide that the agreement can be amended or, with a 60-day
notice to the other state, terminated.
Agreement on a framework for cooperation on central banking issues between Sudan and South Sudan:
Establishes a Joint Central Banks Committee that is to be co-chaired by the Bank of South Sudan and the Central
Bank of Sudan in order to maintain economic confidence and avoid destabilising exchange rate fluctuations
between the two states. Additionally, the parties shall guarantee the rights of commercial banks located within
their respective territories, specifically due process and fair access judicial institutions.
Agreement between Sudan and South Sudan on oil and related economic matters: An agreement that
provides for economic power-sharing arrangements between the two states, primarily for oil related matters.
The agreement provides for access rights, delivery and financial arrangements, payment procedures, specific
rights of the state in oil related undertakings in the other state, metering and quality adjustment procedures,
mutual claims forgiveness, both oil and non-oil related, prior to this agreement, and for the resumption of oil
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production in both states. Furthermore, the agreement includes measures for transparency and accountability,
and establishes a Petroleum Monitoring Committee to implement the agreement. The agreement also includes
an expiration date of three and a half years from when the first Government of Republic of South Sudan Oil
Entitlement Volumes have been billed.
Agreement between Sudan and South Sudan on security arrangements: Renews the two states’ commitment
to the Memorandum of Understanding on Non-Aggression and Cooperation and provides for the immediate
removal of their respective forces from the border, as well as the opening of 10 agreed border-crossing corridors.
Furthermore, the agreement operationalises the Joint Border Verification and Monitoring Mission, the Safe
Demilitarized Border Zone in the ‘14 mile’ area, and the Ad Hoc Committee to receive and investigate disputes.
For full texts of these agreements, see: www.peaceagreements.org
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Appendix C: Scotland — countdown to referendum
Period before the
referendum
5 May 2011
Pro-independence SNP win majority government Three and a half years
at autonomous Scottish Parliament and announce before the referendum
Scottish Parliament election
that a referendum will be held in ‘the second half ’
of the parliament.
17 May 2012
The UK government publishes responses to
Two and a half years
its independence referendum consultation.
before the referendum
UK government publishes
A multiple response question is ruled out as
consultation responses
Westminster says the responses showed strong
levels of support for a single, clear question on
independence.
25 May 2012
The Yes Scotland campaign for independence is
Two and a half years
launched with the aim of encouraging one million before the referendum
Yes Scotland campaign
Scots to sign a declaration of support by the time
launches
of the referendum in the autumn of 2014.
25 June 2012
The Better Together campaign to keep the Union
Two and a half years
is launched with former UK chancellor Alistair
before the referendum
Better Together campaign
Darling. He argues Scotland could have the ‘best
launches
of both worlds’, with a strong Scottish Parliament
inside a secure UK.
15 October 2012
UK and Scottish governments agree terms for the Two years before the
Scottish independence referendum which should: referendum
Agreement between the UK
have a clear legal base and deliver a fair test and
government and the Scottish
decisive expression of the views of people in
Government
Scotland and a result that everyone could respect
22 October 2012
It wants to ask people to vote Yes or No to the
Two years before the
question: ‘Do you agree that Scotland should
referendum
The Scottish Government
be an independent country?’ The question
proposes the question
is subsequently scrutinised by the Electoral
wording
Commission.
30 January 2013
After the Electoral Commission suggests that
21 months before the
the proposed question is ‘leading’, the Scottish
referendum
Referendum question agreed
Government accepts its recommendation to ask
the Yes/No question: ‘Should Scotland be an
independent country?’
21 March 2013
The referendum date confirmed as 18 September 18 months before
2014. First Minister Alex Salmond revealed
referendum
Proposed referendum date
the date as draft legislation on holding the vote
and question confirmed in
was brought before Members of the Scottish
Referendum Bill
Parliament at Holyrood.
26 August 2013
Proposals for holding the referendum endorsed by One year before the
the Scottish Parliament. The legislation confirms referendum
Members of the Scottish
the referendum rules, the question to be asked
Parliament endorse
and campaign spending limits.
referendum plan
Key date/event

82

Development

Key date/event

Development

26 November 2013

SNP First Minister, Alex Salmond, described
it as: ‘the most comprehensive blueprint for an
independent country ever published.’

Scottish Government
launches its white paper
Scotland’s Future
2 September 2014

Period before the
referendum
11 months before the
referendum

People could register to vote up to midnight on
12 working days before
2 September 2014. The deadline for proxy voting polling day
Registration closes
and postal voting was 5 pm on 3 September
2014.
18 September 2014: Scotland votes No to independence, with 2,001,926 (55%) voting against
independence and 1,617,989 (45%) voting in favour.
The turnout was 84.6 percent, the highest in UK parliamentary history.
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